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REQUEST FOR ORAL ARGUMENT 
 
 Pursuant to Rule 12-319(B) NMRA, the Petitioners respectfully request oral 

argument before the Supreme Court of New Mexico.  This Verified Petition for 

Writ of Mandamus implicates consequential issues at the heart of the New Mexico 

State Constitution, and oral argument may assist the Court in resolving them. 

REQUEST FOR STAY 
 
 Pursuant to Rule 12-504(D) NMRA, the Petitioners respectfully request that 

this Court issue a stay to prohibit the Respondent’s enforcement of the regulation 

at issue in this matter, commonly referred to as the Campaign Finance Rule, 

1.10.13 NMAC (10/10/2017), while this matter is pending before the Court.   

 The Petitioners assert that this regulation is facially unconstitutional.  The 

Respondent’s continued enforcement of the regulation will cause immediate, 

irreparable injury before the interested parties may be heard.  Moreover, if the 

Court grants a stay, the Respondent will not suffer damage, as a stay would merely 

defer regulatory enforcement at the very beginning of the new election cycle to a 

later date, should the Court find in favor of the Respondent.  This Verified Petition 

provides adequate notice to the Respondent because the Respondent enacted the 

regulation in question and has been enforcing it for more than one year. 

  



2 
 

I.   INTRODUCTION 
 
 An extraordinary breach of New Mexico’s constitutional order lies at the 

heart of this case—a veto of a veto that effectively enacted law without a 

governor’s signature and without a veto override by the New Mexico State 

Legislature. 

 This end-run around New Mexico’s Constitution began in early 2017, when 

the Legislature passed Senate Bill 96 (“SB96” or the “Bill”).  Governor Susana 

Martinez, however, exercised her constitutional prerogative and vetoed SB96.  On 

the very same day that the Governor vetoed the Bill, Secretary of State Maggie 

Toulouse Oliver announced that she would make the policies and provisions of 

SB96 law through rulemaking.  Just five months later, the Secretary adopted her 

Campaign Finance Rule (the “Secretary’s Rule” or the “Rule”)—a regulation 

substantively identical to SB96, altering, modifying, and expanding the reach of 

New Mexico campaign finance laws.  An executive department administrator 

thereby accomplished the extraordinary feat of using an administrative decree to 

veto a veto, resurrecting the policies and strictures of a dead bill and creating a 

Rule that is very much alive. 

 The New Mexico Constitution does not confer such authority upon the 

Secretary of State, nor does it permit her to override a veto.  The Secretary’s Rule 

arrogated the Legislature’s exclusive Article IV authority to establish public policy 
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and to make law, and it nullified the exclusive Article IV, Section 22 prerogatives 

of the Governor’s veto and the Legislature’s veto override. 

 The Petitioners ask this Court to issue a writ of mandamus to vacate the 

Secretary’s Rule as unconstitutional.  To be clear, this case does not challenge the 

wisdom or folly of the policy choices underlying the Secretary’s Rule, nor does it 

challenge the procedure used to enact the Rule.  The legal foundation upon which 

this Petition rests is constitutional bedrock—Article III of the New Mexico 

Constitution.  Article III’s separation of powers clause expressly prohibits any one 

of the departments of New Mexico government from exercising the authority 

constitutionally reserved to another department.   

 Given the extraordinary constitutional absurdity of an administrator’s 

expropriation of legislative and gubernatorial authority and the threat it poses to 

the essential nature of New Mexico government, nothing short of extraordinary 

relief from this Court can restore constitutional order to the citizens of New 

Mexico. 

II.   STATEMENT OF PARTIES & STANDING 
 
A. Petitioners 
 

1. Petitioner William E. Sharer is District 1’s duly elected senator. 

2. Petitioner Mark Moores is District 21’s duly elected senator.  
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3. Petitioner James R.J. Strickler is District 2’s duly elected 

representative.  

4. Petitioner David M. Gallegos is District 61’s duly elected 

representative.  

5. Regarding standing, this Court first looks to whether the issues 

presented implicate matters of great public importance.  See New Energy Econ., 

Inc. v. Martinez, 2011-NMSC-006, Para. 13 (“We do not need to decide whether 

Petitioners have an actual beneficial interest because we conclude that they have 

standing under the great public importance doctrine.”).1  Indeed, when issues of 

great public interest and importance arise, “[m]ore limited notions of standing are 

not acceptable.”  State ex rel. Clark v. State Canvassing Bd., 1995-NMSC-001, 

Para. 15.  This Court “will grant standing under the great public importance 

doctrine, and [has] done so when the case raises concerns about the separation of 

powers.”  New Energy Econ., Inc., 2011-NMSC-006, Para. 11.  The Petitioners 

assert that the Respondent has exceeded her constitutional authority and violated 

Article III, Section 1’s separation of powers by enacting a regulation that arrogated 

                                                           
1   See also State ex rel. Clark v. Johnson, 1995-NMSC-048, Para. 15 

(considering the issue of legislators’ individual standing moot because the 
legislators secured great public importance doctrine standing by virtue of their 
allegations that Governor Johnson violated New Mexico’s separation of powers). 
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exclusive Article IV legislative and gubernatorial prerogatives.  Thus, the 

Petitioners have standing pursuant to the great public importance doctrine.2 

B. Respondent 
 

6. Respondent Maggie Toulouse Oliver is the duly elected Secretary of 

State of New Mexico.   

7. The Secretary of State is an officer of the executive department.  N.M. 

Const. art. V, § 1.  The Secretary also serves as New Mexico’s chief election 

officer.  NMSA 1978, § 1-1-1(A) (1969, amended 1975).  The facts alleged in this 

Petition arise from the acts performed in her official capacity. 

III.   STATEMENT OF JURISDICTION & MANDAMUS 
 

8. The Supreme Court of New Mexico has original mandamus 

jurisdiction against all state officers.  N.M. Const. art. VI, § 3. 

9. The Supreme Court will exercise its original mandamus jurisdiction 

where a petitioner presents: 

a. a purely legal issue:  Where a case presents no factual 

questions that could be or should be answered in a district court, a 

mandamus action presents purely legal issues.  See State ex rel. Clark, 1995-

                                                           
 2  Petitioners also have individual standing because each is beneficially 
interested.  The Respondent’s actions injured the Petitioners by thwarting the 
performance of the Petitioners’ constitutional duties.  See New Energy Econ., Inc., 
2011-NMSC-006, Para. 9. 
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NMSC-048, Para. 17.  Since the crux of this matter is whether an 

administrator arrogated legislative and gubernatorial authority, no additional 

factual inquiries would be helpful to this Court.  Thus, this case presents 

purely legal issues. 

b. no adequate remedy at law:  Mandamus is the appropriate 

vehicle to prohibit the unconstitutional acts of state officials.  State ex rel. 

Sandel v. New Mexico Pub. Utility Comm’n, 1999-NMSC-019, Para. 11.  

Moreover, “[d]eclaratory judgment, although theoretically an option, does 

not constitute an adequate remedy at law that would preclude mandamus 

relief.”  State ex rel. King v. Lyons, 2011-NMSC-004, Para. 26.  Thus, since 

the Petitioners seek to prohibit the Secretary’s unconstitutional arrogation of 

legislative and executive power, there is no adequate remedy at law. 

c. concerning a government official’s nondiscretionary ministerial 

duty:  “A ministerial act … is an act or thing which [a public officer] is 

required to perform by direction of law[.]”  Id. Para. 27 (internal quotations 

and citation omitted).  An official may have discretion whether to act in the 

first instance, but once he or she has acted, the official may have a 

nondiscretionary duty to comply with controlling statutory mandates.  See id. 

Para. 30.  See also State ex rel. King, 2011-NMSC-004, Para. 30.  In this 

case, while the Secretary may exercise discretion regarding whether to 
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promulgate certain regulations, once the Secretary enacted the Rule, she had 

an ongoing nondiscretionary statutory obligation to enforce it.  See NMSA 

1978, § 1-2-2(D) (1969, amended 2011) and 1.10.13.6 NMAC.  Moreover, 

the Secretary’s performance of her nondiscretionary duty to enforce the 

Rule: 

i. implicates fundamental constitutional questions of great public 

importance:  This Court has routinely held that allegations that state 

officials have violated New Mexico Constitution Article III, Section 1 

separation of powers, as alleged in this case, implicate fundamental 

constitutional questions of great public importance: 

Recent cases in which this Court has granted standing 
under the great public importance doctrine have generally 
involved clear threats to the essential nature of state 
government guaranteed to New Mexico citizens under 
their Constitution—a government in which the ‘three 
distinct departments, … legislative, executive, and 
judicial,’ remain within the bounds of their constitutional 
powers.  N.M. Const. art. III, § 1. 

 
See State ex rel. Coll v. Johnson, 1999-NMSC-036, Para. 21.  Where, as 

here, a case implicates Article III, Section 1 separation of powers, this 

Court exercises jurisdiction “as a matter of controlling necessity” 

because “the conduct at issue affects, in a fundamental way, the 

sovereignty of the state, its franchises or prerogatives, or the liberties of 

its people.”  See id. Para. 21 (internal quotations and citations omitted). 
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ii. presents virtually undisputed facts:  The constitutionally 

offensive Rule’s adoption is an indisputable matter of public record. 

iii. requires expeditious resolution that cannot be obtained on 

appeal:  Swift and decisive resolution is necessary in cases such as this, 

where the government itself threatens the essential nature, form, and 

function of state government guaranteed to New Mexico citizens.  See 

id. Para. 21.  Swift resolution will help the branches better understand 

their constitutional obligations and limitations, and it will help citizens 

understand their rights and duties.  See State ex rel. Taylor v. Johnson, 

1998-NMSC-015, Para. 17.  Moreover, remedy by appeal would be 

grossly inadequate because, in part, there is no need for the taking of 

evidence in a trial.  See State ex rel. State Bd. of Educ. v. Montoya, 

1963-NMSC-71, Para. 3. 

10. Additionally, this Court has “recognized that mandamus is an 

appropriate means to prohibit unlawful or unconstitutional official action.”  In re 

Adjs. to Franchise Fee, 2000-NMSC-035, Para. 6 (internal quotations omitted).  

Moreover, this Court views regulations alleged to be enacted beyond an agency’s 

legislative grant of authority as implicating the doctrine of separation of powers.  

See State ex rel. Sandel, 1999-NMSC-019, Para. 19. 
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IV.   STATEMENT OF FACTS 
 

11. New Mexico’s 53rd Legislature passed SB96 (Exhibit A), “Campaign 

Finance Fixes.”  N.M. Leg., Official S. & H. Roll Call Votes (Mar. 13, 2017) 

(Exhibit B).  SB96 sought to amend the Campaign Reporting Act (“CRA”) by, 

among other things, requiring reporting of independent expenditures and adding, 

deleting, and amending statutory definitions.  See S.B. 96 Fiscal Impact Rep., 

Legal Fin. Comm., at 2-3 (N.M. Jan. 26, 2017) (updated Mar. 14, 2017) 

(Exhibit C). 

12. Secretary of State Maggie Toulouse Oliver was a vocal proponent of 

SB96’s policy goals, stating that SB96 was “a huge advancement for our work to 

increase transparency in New Mexico’s campaign finance reporting.”  Press 

Release, Sec. of State, Statement Regarding Passage of Campaign Finance Reform 

Bills (Mar. 14, 2017) (Exhibit D).  She urged the Governor “to sign these 

important reform bills[,]” adding that she and her team were “ready and eager to 

begin drafting rules” to implement SB96’s provisions.  See id. 

13. Governor Susana Martinez, however, vetoed SB96 on April 7, 2017.  

S. Exec. Mess. No. 56 (Apr. 7, 2017) (Exhibit E).  The Governor was concerned 

that “[t]he requirements in this bill would likely discourage charities and other 

groups that are primarily non-political from advocating for their cause and could 

also discourage individuals from giving to charities.”  Id. 
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14. On the very same day, the Secretary stated that SB96 “would have 

added much needed language regarding disclosure on printed campaign literature, 

and it would have provided clarifying definitions to aid candidates on the campaign 

finance limitations and reporting requirements.”  See Press Release, Sec. of State, 

Secretary Disappointed by Vetoes (Apr. 7, 2017) (emphasis added) (Exhibit F).   

15. The Secretary described SB96 as “commonsense” and she declared 

her office’s policy priority:  “Campaign finance reform and transparency continue 

to be a top priority for me and my office.”  Id. (emphasis added).  The Secretary 

drew one conclusion from the Governor’s SB96 veto:  “I’m left with no other 

choice then to go forward utilizing my rulemaking authority to address many of 

these much needed reforms before the next statewide election.”  Id. 

16. The Secretary ultimately adopted the Secretary’s Rule (Exhibit G) on 

September 8, 2017, as 1.10.13 NMAC (10/10/2017).  Sec. of State, Notice of 

Adoption Campaign Finance R. (Sept. 8, 2017).  She acknowledged that the “rule 

contain[ed] some features of Senate Bill 96, which passed both chambers of the 

New Mexico state legislature … but was vetoed by Governor Susana Martinez.”  

Press Release, Sec. of State, Final Campaign Finance Rule (Sept. 8, 2017) 

(Exhibit H). 
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V.   ARGUMENT 
 

17. The Secretary’s Rule violates Article III, Section 1 of the New 

Mexico Constitution by disrupting the proper balance between legislative and 

executive branches in two principal ways, either one of which would suffice to 

entitle the Petitioners to relief.  First, the Rule arrogated the Legislature’s exclusive 

Article IV prerogatives to establish public policy and to make law.  Second, the 

Rule nullified the Governor’s exclusive Article IV, Section 22 prerogative of veto 

and preempted the Legislature’s exclusive Article IV, Section 22 prerogative of 

veto override. 

A. The Secretary of State Violated New Mexico Constitution Article III, 
Section 1 by Enacting a Regulation that Arrogated the Legislature’s 
Exclusive Article IV Prerogatives to Establish Public Policy and to 
Make Law. 

 
18. The Secretary of State may not enact her policy preferences into law.  

This Court has been clear: administrative agency policymaking violates the 

separation of powers when an executive department agency assumes the authority 

to modify existing law or to create new law.  See State ex rel. Sandel, 1999-

NMSC-019, Para. 12.  In this case, the Secretary arrogated legislative prerogatives 

unto her executive department office by unconstitutionally amending the 

fundamental standards and vital policy choices of the CRA. 

19. Notably, this Petition is not a matter of first impression in this Court.  

The Petitioners raise the very same issues probed by the Supreme Court of New 
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Mexico in the seminal case of State ex rel. Taylor v. Johnson, 1998-NMSC-015.  

The facts in Taylor and the facts giving rise to this Petition are materially 

indistinguishable. 

20. Almost exactly twenty years prior to Governor Martinez’s SB96 veto, 

Governor Johnson vetoed a welfare reform bill.  State ex rel. Taylor, 1998-NMSC-

015, Para. 11.  Immediately following Governor Johnson’s veto, he publicly 

announced his welfare reform policy priorities and directed the Human Services 

Department (HSD) to implement his policies through administrative regulation.  

Id. Para. 12.  Similarly, immediately following the SB96 veto, the Secretary of 

State publicly announced her policy priorities and announced that she would 

implement campaign finance reform through regulation. 

21. The New Mexico Constitution’s separation of powers clause was the 

principal constitutional issue in Taylor, as it is with this Petition: 

The powers of the government of this state are divided into three 
distinct departments, the legislative, executive and judicial, and no 
person or collection of persons charged with the exercise of powers 
properly belonging to one of these departments, shall exercise any 
powers properly belonging to either of the others[.] 
 

N.M. Const. art. III, § 1.  The Taylor Court described New Mexico’s separation of 

powers as “one of the cornerstones of democratic government: that the 

accumulation of too much power within one branch poses a threat to liberty.”  
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State ex rel. Taylor, 1998-NMSC-015, Para. 20 (citing Federalist No. 47 and 

Gregory v. Ashcroft, 501 U.S. 452, 458-59 (1991)). 

22. The Taylor Court explained that “an infringement occurs when the 

action by one branch prevents another branch from accomplishing its 

constitutionally assigned functions.”  Id. Para. 23.  The test is whether an executive 

officer’s action “disrupts the proper balance between the executive and legislative 

branches.”  Id. Para. 24 (internal quotations and citations omitted).   

23. This Court has consistently held that “[i]t is the particular domain of 

the legislature … to make public policy.”  See id. Para. 21 (quoting Torres v. State, 

1995-NMSC-025, Para. 10).  Indeed, it is axiomatic that “only the legislative 

branch is constitutionally established to create substantive law.”  See id. Para. 21 

(citing Sofeico v. Heffernan, 1936-NMSC-069, Para. 42).   

24. Thus, the constitutional role of the governor and other executive 

officers is to execute the law, not to make it.  See id. Para. 22.  Execution may 

allow for some discretion, but the Taylor Court explained that there are 

constitutional limits to administrative discretion: 

[D]iscretion is not boundless.  Generally, the Legislature, not the 
administrative agency, declares the policy and establishes primary 
standards to which the agency must conform.  The administrative 
agency’s discretion may not justify altering, modifying or extending 
the reach of a law created by the Legislature. 
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Id. Para. 22 (emphasis added) (internal citations omitted).  An executive officer 

exceeds permissible administrative discretion when he or she encroaches upon the 

essence of legislative power—lawmaking.  See id. Para. 24.   

25. To determine whether the welfare reform regulations in Taylor 

encroached upon the essence of legislative power, the Court engaged in a side-by-

side comparison of the then-existing statutory standards, against the new HSD 

regulations.  The Court concluded that the new regulations unconstitutionally 

foreclosed the Legislature’s pursuit of a wide range of policy options.  See id. 

Para. 26. 

26. The Taylor Court noted that the regulations altered the statutory 

scheme by (among other things) eliminating the “dependent” requirement, 

imposing a mandatory work requirement, and instituting a previously nonexistent 

program limitation.  See id. Paras. 27-30.  The Taylor Court said that such changes 

“by their very nature, set fundamental standards and [made] vital policy choices, a 

role reserved for the Legislature.”  See id. Para. 31 (emphasis added).  Given the 

opportunity, the Legislature may have chosen to do some or none of these things, 

but one thing is for certain—the HSD administrator’s actions precluded the 

Legislature from debating policy and enacting laws to effectuate legislative policy.  

See id. Paras. 30-31.  Thus, since executive officers “substantially altered, 

modified, and extended existing law governing the structure and provision of 
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public assistance in New Mexico[,]” the Court issued a writ of mandamus to vacate 

the unconstitutional regulation.  See id. Para. 25. 

27. Like the program period limitation and definitional changes identified 

as constitutionally problematic in Taylor, the Secretary’s Rule, by its very nature, 

set fundamental standards and made vital policy choices by amending the CRA.  

Take Section 7, “Definitions,” for instance.  This section includes new terms not 

appearing in the CRA, such as “independent expenditure,” “coordinated 

expenditure,” “advertisement,” and “ballot measure.”  See S.B. 96 Fiscal Impact 

Rep. at 2-3 and 1.10.13.7 NMAC.  Also, Rule Section 10 redefines CRA Section 

1-19-26(L)’s definition of “political committee.”  See 1.10.13.10 NMAC. 

28. Perhaps the most consequential amendment to the CRA’s fundamental 

standards and vital policies may be found in “Reporting of Independent 

Expenditures.”  Section 11 is brand new and uses the new definitions of 

“independent expenditure” and “ballot measure” to require a person to file a report 

when independent expenditures exceed $1,000 for a non-statewide race or ballot 

measure, among other triggering criteria.  1.10.13.11(B) NMAC.  There is no such 

requirement in the CRA.  See S.B. 96 Fiscal Impact Rep. at 2-3.  The Secretary’s 

Rule thus creates an entirely new class of regulated citizens. 

29. Only the New Mexico Legislature can alter or introduce CRA 

definitions and extend the class of regulated citizens reporting under the CRA.  In a 
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recent unanimous decision from the bench, this Court held that “the legislature has 

plenary authority over elections including the power to regulate the manner of 

voting, and to enact laws that ensure the purity of elections.”  Unite New Mexico v. 

Oliver, No. S-1-SC-37227, Partial Hr’g Tr. at 6:23-7:1 (Sept. 13, 2018) (emphasis 

added).3  In Unite New Mexico, this Court issued a writ of mandamus to void the 

Secretary of State’s ballot regulation that would have allowed for straight party 

voting.  Id. at 7:23-8:1.  The Secretary claimed that she had broad rulemaking 

authority as the chief election officer to determine the form of ballots.  See Unite 

New Mexico v. Oliver, No. S-1-SC-37227, Verified Response at 6-7 (Sept. 7, 

2018).  This Court disagreed, explaining that “the legislature has indicated its 

intent to thoroughly regulate every aspect of voting through the election code[,]” 

thus the “power is theirs alone.”  Unite New Mexico, Partial Hr’g Tr. at 7:2-5.    

30. By enacting the Rule, the Secretary set fundamental standards and 

made vital policy choices that foreclosed the Legislature’s pursuit of alternative 

policy options in a new bill.  The Rule has disrupted the proper balance between 

executive and legislative branches by preventing the Legislature from 

accomplishing its constitutionally assigned policy- and lawmaking functions.  

                                                           
3  This Court’s ruling from the bench may be found in its entirety at 

https://supremecourt.nmcourts.gov/uploads/FileLinks/e03e8566c7c145218f95b0b7
7e677f61/unite_nm_v._oliver_mp3.mp3.   A partial transcript of the ruling from 
the bench may be found in Exhibit I to this Petition. 
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Thus, this Court should apply the constitutional principles articulated in Taylor and 

vacate the Secretary’s Rule because it encroaches upon the essence of legislation, 

thereby violating New Mexico’s separation of powers. 

B. The Secretary of State Violated New Mexico Constitution Article III, 
Section 1 by Enacting a Regulation that (1) Nullified the Governor’s 
Exclusive Article IV, Section 22 Veto Prerogative, and (2) Preempted 
the Legislature’s Exclusive Article IV, Section 22 Veto Override 
Prerogative. 

 
31. The Secretary of State may not quash the Governor’s SB96 veto, nor 

may she override it.  The New Mexico Constitution’s mandates and prerogatives 

are unambiguous: “Every bill passed by the legislature shall, before it becomes a 

law, be presented to the governor for approval.”  N.M. Const. art. IV, § 22.  If a 

governor chooses to veto a bill, the governor “shall return it to the house in which 

it originated[.]”  N.M. Const. art. IV, § 22.  “[S]uch [vetoed] bill shall not become 

a law unless thereafter approved by two-thirds of the members present and voting 

in each house [.]”  N.M. Const. art. IV, § 22 (emphasis added).  The Secretary’s 

Rule unconstitutionally superseded a gubernatorial veto and prevented the 

Legislature from taking up the issue of either amending the Bill for re-presentment 

or voting to override the veto.4 

                                                           
4  The issue of presentment is an important one.  If the Secretary may 

invalidate the veto and circumvent legislative action on the veto, bicameral bill 
passage and bill presentment to the chief executive ceases to have any practical 
importance.  This would neutralize much of the liberty-preserving checks and 
balances scheme and pose a menacing threat to the viability of the republican form 
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32. Once again, this Court’s Taylor decision is as illuminating as it is 

controlling.  “A governor is constitutionally entitled to veto the legislation if he 

does not agree with it.”  State ex rel. Taylor, 1998-NMSC-015, Para. 44 (emphasis 

added).  “The Legislature then has the option of attempting to override the veto, by 

securing a two-thirds majority.”  Id. Para. 44 (emphasis added). 

33. The Taylor Court explained that Governor Johnson implemented the 

public assistance policies he desired through an HSD regulation, in a form that he 

deemed appropriate.  Id. Para. 45.  HSD’s encroachment upon legislative authority 

made subsequent legislative action futile.  Id. Para. 45.  If the Legislature 

attempted to pass a bill to repeal or amend the regulation, the bill would still 

require Governor Johnson’s signature, and the Governor would have absolutely no 

reason to sign it since he had already enacted the policies he preferred, in the form 

in which he wanted to see them implemented.  See id. Para. 46.   

34. The Taylor Court held that Governor Johnson’s administrative agency 

end-run around the Legislature undermined the Constitution’s system of checks 

and balances.  Id. Para. 44.  Indeed, the Legislature’s exclusive veto override 

prerogative “is the mechanism that forces the two branches to compromise and 

work together to create law.”  Id. Para. 44.  By usurping legislative functions, the 

                                                           
of government established by New Mexico’s Constitution, and guaranteed to all 
Americans in Article IV, Section 4 of the U.S. Constitution.  
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executive put “the Legislature in a position of responding to, rather than initiating, 

core public policy choices.”  Id. Para. 48.  Thus, the agency’s regulation “turn[ed] 

our constitutional system of checks and balances on its head.”  Id.  The Taylor 

Court concluded that Governor Johnson violated the separation of powers because 

the substantive policy changes he enacted required legislative participation.  See id. 

Para. 49. 

35. Even a cursory glance at the provisions of the Secretary’s Rule 

demonstrates that it effectively nullified a gubernatorial veto, preempted legislative 

action to address the veto, and turned the constitutional system of checks and 

balances on its head. 

36. The Legislative Finance Committee’s (LFC) Fiscal Impact Report is a 

public document prepared in coordination with the Secretary of State’s and the 

Attorney General’s Offices.  It provides an official synopsis of SB96.  While 

numerous examples could be used to illustrate the Rule’s neutralizing effect on 

Article IV prerogatives, two provisions stand out. 

37. First, consider that the Secretary’s Rule adds many of the same new 

definitions to the campaign reporting regime that SB96 would have added to the 

CRA.  According to the LFC Report, SB96 “revises the Campaign Reporting Act 

to define independent expenditures[.]”  See S.B. 96 Fiscal Impact Rep. at 2.  The 

Secretary’s Rule also adds the new “independent expenditure” definition, and it is 
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identical to SB96 in every material way.  SB96 is in black, below.  The blue [if 

viewed in black-and-white, note the underlined/strikeout portions] indicates edits 

the Secretary made to SB96 when transforming the Bill into a Rule: 

N. Q. “iIndependent expenditure” means an expenditure that is: 
(1) made by a person other than a candidate or campaign committee; 
(2) not a coordinated expenditure as defined in the Campaign 
Reporting Act paragraph H of this section; and 
(3) made to pay for an advertisement that: 

(a) expressly advocates for the election or defeat of a clearly 
identified candidate or the passage or defeat of a clearly identified 
ballot measure; 
(b) is susceptible to no other reasonable interpretation than as an 
appeal to vote for or against a clearly identified candidate or ballot 
measure; or 
(c) refers to a clearly identified candidate or ballot measure and is 
published and disseminated to the relevant electorate in New 
Mexico within thirty 30 days before the primary election or sixty 60 
days before the general election at in which the candidate or ballot 
measure is on the ballot;. 
 

Compare S.B. 96, 53rd Leg., 1st Sess., § 3(N) (N.M. 2017) with 1.10.13.7(Q) 

NMAC. 

38. Second, consider the entirely new scope of the Rule’s reporting 

requirements—they are the same as those proposed in SB96.  According to the 

LFC Report, SB96 “revises the Campaign Reporting Act … and includes specific 

reporting requirements of individuals or entities that make independent 

expenditures as defined by the bill.”  See S.B. 96 Fiscal Impact Rep. at 2.  SB96 

itself identifies these reporting requirements as “[a] new section of the Campaign 
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Reporting Act[.]”  S.B. 96 at § 3(N).  Once again, the Secretary’s Rule copied 

much of the text directly from SB96, but the key to Rule Section 11 is not merely 

its textual similarity to SB96.  The critical point is that the Rule creates new 

statutory rights and duties for a new class of regulated citizens without any 

legislative action.  This can be seen in SB96’s black text and in the blue 

underline/strikeout changes reflected in a portion of the Rule below: 

A Any  person who makes an independent expenditure not otherwise 
required to be reported under the Campaign Reporting Act these regulations 
in an amount that exceeds one thousand dollars ($1,000) for one or more 
non-statewide race or ballot measure or in an amount that exceeds two 
thousand five hundred dollars ($2,500) for one or more statewide race or 
ballot measure, or in an amount that, when added to the aggregate amount of 
the independent expenditures made by the same person during the preceding 
twelve month s election cycle, exceeds one thousand dollars ($ 1,000) these 
thresholds, shall file a report with of the secretary of state within 
independent expenditure…. 
 

Compare id. at § 1(A) with 1.10.13.11(B) NMAC.  Later in the same section, SB96 

continues (as does the Rule in blue underline/strikeout): 

A person who makes independent expenditures totaling three thousand 
dollars ($ 3,000) or less that are required to be reported pursuant to this 
section in a nonstatewide race or ballot measure, or seven thousand five 
hundred dollars ($ 7,500) or less in a statewide race or ballot measure during 
the election cycle shall report the name and address of each person who has 
made contributions of more than a total of two hundred dollars ($ 200) in the 
election cycle previous twelve months that were earmarked or made in 
response to a solicitation to fund independent expenditures, and shall report 
the amount of each such contribution made by that person. 
 

Compare S.B. 96 at § 1(C) with 1.10.13.11(C) NMAC.     
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39. The foregoing examples are just two instances of many where the 

Secretary’s Rule unabashedly advances the Secretary’s public policy preference for 

the provisions of an inoperative and defunct bill.  Governor Martinez was 

constitutionally entitled to veto SB96, but the Rule circumvented her veto.  The 

Legislature was constitutionally entitled to vote to override the veto or to negotiate 

a mutually-agreeable legislative alternative, but the Rule circumvented its 

participation in policy- and lawmaking.  Moreover, even if the Legislature now 

took up a bill to participate in the campaign reporting policymaking process, it 

would not be initiating election-related policy, it would be reacting to the 

executive branch’s usurpation of its quintessential lawmaking power.   

40. Thus here, as in Taylor, New Mexico’s separation of powers and 

system of checks and balances has been turned on its head by the Secretary’s Rule.   

The Taylor Court found a similar executive branch encroachment unconstitutional 

because it “foreclose[d] legislative action in [an] area[ ] where legislative authority 

is undisputed.”  See State ex rel. Taylor, 1998-NMSC-015, Para. 25 (internal 

quotations and citation omitted).   

41. This Court should apply the constitutional principles articulated in 

Taylor and vacate the Secretary’s Rule in its entirety.  The Governor lacks the 

constitutional authority to repeal the Rule, and the Legislature cannot be relegated 

to reacting to executive branch-implemented policy.  The Rule, as the Taylor Court 
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observed, has turned New Mexico’s constitutional system on its head, and only this 

Court can vindicate Article III, Section 1 and restore constitutional order to New 

Mexico. 

C. The Legislature Did Not—Indeed, It Could Not—Delegate Its Plenary 
Authority to Regulate Elections to the Secretary of State. 

 
42. Given the conspicuous nexus between SB96 and the Secretary’s Rule 

in both policy and precept, the Secretary’s assertion that the Legislature authorized 

her rulemaking pursuant to Election Code Section 1-2-1 and Campaign Reporting 

Act Section 1-19-26.2 is, at best, disingenuous.  See 1.10.13.3 NMAC (citing 

NMSA 1978, § 1-2-1 (1969, amended 2017) and NMSA 1978, § 1-19-26.2 

(1997)).  These statutory provisions only grant the Secretary the authority to 

promulgate rules related to implementing legislative policies in the existing Code 

and Act.5  See NMSA 1978, § 1-2-1(B)(2) (1969, amended 2017) and see NMSA 

1978, § 1-19-26.2 (1997).   

Administrative bodies are creatures of statute and can act only on 
those matters which are within the scope of authority delegated to 
them.  An agency cannot amend or enlarge its authority through rules 
and regulations.  Nor may an agency, through the device of 
regulations, modify the statutory provision. 
 

                                                           
5  Additionally, had the Legislature believed that the CRA in its current state 

delegated to the Secretary the responsibility to make the Rule, the Legislature 
would not have introduced, amended, and passed SB96 in the first place.   
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Chalamidas v. Envtl. Improvement Div., 1984-NMCA-109, Para.13 (internal 

citations omitted).  Moreover, agencies do not have “power to adopt a rule or 

regulation that is not in harmony with … statutory authority.”  New Mexico Pharm. 

Ass’n v. State, 1987-NMSC-054, Para. 4.  When a regulation brings to bear broader 

authority than that contemplated by statute, the regulation is a nullity.  See State ex 

rel. McCulloch v. Ashby, 1963-NMSC-217, Para. 17.  As noted above, the Rule 

adds new definitions, redefines pre-existing CRA definitions, and expands the 

reach of the CRA’s reporting requirements. 

43. It is worth emphasizing that no statute could—under any 

circumstance—confer to the Secretary the authority to “abridge, enlarge, extend or 

modify the statute creating [a] right or imposing [a] duty[,]” because even the 

Legislature lacks the authority to make such a delegation of quintessential 

legislative power.  See id. Para. 17 (citing Campbell v. Galeno Chem. Co., 281 

U.S. 599, 610 (1930)).  “If the rule were otherwise, regulations of administrative 

agencies could nullify laws enacted by the Legislature.”  See Rainbo Baking Co. v. 

Comm’r of Revenue, 1972-NMCA-139, Para. 10.  Indeed, if the rule were 

otherwise, administrative agency regulations could nullify vetoes, as happened in 

this case.   

44. Nor can the Secretary claim that the Legislature’s silence on election 

reporting issues confers to her the authority to enact the Rule.  This Court’s 
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unanimous ruling from the bench in Unite New Mexico is instructive in this regard.  

In Unite New Mexico, the Secretary claimed that as the chief election officer, she 

had the authority to enact straight-party voting, in part, because the “Legislature 

never prohibited the inclusion of a straight-party voting option on the ballot.”  See 

Unite New Mexico, Verified Resp. at 3.  The Court corrected the Secretary’s 

fundamental misunderstanding of her authority—it is not grounded in the absence 

of legislative direction.  See Unite New Mexico, Partial Hr’g Tr. at 7:21-22.  Since 

2001, the Court noted, there had been nine failed legislative attempts to either 

prohibit or authorize straight-party voting.  See id. at 6:2-8.  This prompted the 

Court to ask one dispositive question, elegant in its constitutional simplicity: By 

not deciding one way or the other on the issue, “[d]id the Legislature intend to 

delegate its decision-making authority over straight party voting to the Secretary of 

State?”  Id. at 6:19-21.  The Court’s response was unequivocal: “The answer to this 

question, is no.”  Id. at 21-22. 

45. Here, as in Unite New Mexico, the Secretary cannot credibly advance 

the notion that the statutory void regarding independent expenditure reporting, for 

instance, delegated to her the authority to require such reporting.  “[I]t strains 

logic,” the Court said, to suggest that where the Legislature has failed to enact an 

election-related statute directing a particular policy course, the Secretary has the 
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discretionary authority to take on policy- and lawmaking responsibilities that are 

otherwise the plenary power of the Legislature.   See id. at 7:14-22.   

VI.   CONCLUSION & STATEMENT OF RELIEF 
 
 For the foregoing reasons, the Secretary of State’s Rule poses a clear threat 

to the essential nature of New Mexico government and the Petitioners respectfully 

request that this Court: 

 A. issue a writ of mandamus vacating the Campaign Finance Rule, 

1.10.13 NMAC (10/10/2017), as unconstitutional pursuant to Article III, Section 1 

of the New Mexico Constitution; and 

 B. grant such other relief as permitted by Rule 12-403 NMRA, including 

Petitioners’ costs, as the Court considers appropriate. 

 Respectfully submitted, 
  

/s/ Michael P. DeGrandis    
Michael P. DeGrandis 
NEW CIVIL LIBERTIES ALLIANCE 
1225 19th Street NW, Suite 450 
Washington, DC 20036 
tel.: (202) 869-5208 
mike.degrandis@ncla.legal 

  
/s/ Colin L. Hunter     
Colin L. Hunter 
THE BARNETT LAW FIRM 
1905 Wyoming Boulevard, NE 
Albuquerque, NM 87112 
tel.: (505) 275-3200 
colin@theblf.com 



 
 

STATEMENT OF COMPLIANCE 
 
 
 Pursuant to Rule 12-504(H) NMRA, the undersigned certifies that this 

Petition complies with Rule 12-504(G)(3) NMRA in that the body of the Petition is 

prepared in proportionally-spaced Times New Roman typeface and contains 5,941 

words.  Microsoft Office 365 Word v.1808 conducted the word count. 

  
 
 
/s/ Michael P. DeGrandis    
Michael P. DeGrandis 
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 The following exhibits are attached to this Petition and made a part hereof, 

pursuant to Rule 12-504(B)(2) NMRA, as they will inform the Court regarding the 

circumstances out of which this Petition arises and the basis for granting relief. 

 
Exhibit A 

Campaign Finance Fixes., Senate Bill 96, 53rd Leg., 1st Sess. (N.M. 2017) 
 

Exhibit B 
N.M. Leg., Official S. & H. Roll Call Votes (Mar. 13, 2017) 

 
Exhibit C 

S.B. 96 Fiscal Impact Report, Legal Fin. Comm. (N.M. Jan. 26, 2017) 
 

Exhibit D 
Press Release, Sec. of State, Statement Regarding Passage of Campaign 

Finance Reform Bills (Mar. 14, 2017) 
 

Exhibit E 
S. Exec. Mess. No. 56 (Apr. 7, 2017) 

 
Exhibit F 

Press Release, Sec. of State, Secretary Disappointed by Vetoes (Apr. 7, 2017) 
 

Exhibit G 
Campaign Finance Rule, 1.10.13 NMAC (10/10/2017) 

 
Exhibit H 

Press Release, Sec. of State, Final Campaign Finance Rule (Sept. 8, 2017) 
 

Exhibit I 
Unite New Mexico v. Oliver, No. S-1-SC-37227, Partial Hr’g Tr. (Sept. 13, 2018) 
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AN ACT

RELATING TO CAMPAIGN FINANCE; REQUIRING REPORTING OF

INDEPENDENT EXPENDITURES; REDEFINING "POLITICAL COMMITTEE";

DEFINING "ADVERTISEMENT", "BALLOT MEASURE", "CAMPAIGN

EXPENDITURE", "COORDINATED EXPENDITURE", "INDEPENDENT

EXPENDITURE" AND OTHER TERMS; ADJUSTING CONTRIBUTION AND

EXPENDITURE REPORTING REQUIREMENTS, LIMITS AND THRESHOLDS;

CHANGING PENALTIES; PROVIDING PENALTIES; AMENDING, REPEALING

AND ENACTING SECTIONS OF THE NMSA 1978.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF NEW MEXICO:

SECTION 1.  A new section of the Campaign Reporting Act

is enacted to read:

"INDEPENDENT EXPENDITURES--REPORTING REQUIREMENTS.--

A.  A person who makes an independent expenditure

not otherwise required to be reported under the Campaign

Reporting Act in an amount that exceeds one thousand dollars

($1,000), or in an amount that, when added to the aggregate

amount of the independent expenditures made by the same

person during the election cycle, exceeds one thousand

dollars ($1,000), shall file a report with the secretary of

state within three days of making an expenditure for which a

report is required by this section, or, if an independent

expenditure of three thousand dollars ($3,000) or more is

made within fourteen days before a primary or general
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election, within twenty-four hours after making the

expenditure.

B.  The report required by Subsection A of this

section shall state:

(1)  the name and address of the person who

made the independent expenditure;

(2)  the name and address of the person to

whom the independent expenditure was made and the amount,

date and purpose of the independent expenditure.  If no

reasonable estimate of the monetary value of a particular

expenditure is practicable, it is sufficient to report

instead a description of the services, property or rights

furnished through the expenditure; and

(3)  the source of the contributions used to

make the independent expenditure as provided in Subsections C

and D of this section.

C.  A person who makes independent expenditures

totaling three thousand dollars ($3,000) or less that are

required to be reported pursuant to this section shall report

the name and address of each person who has made

contributions of more than a total of two hundred dollars

($200) in the election cycle that were earmarked or made in

response to a solicitation to fund independent expenditures,

and shall report the amount of each such contribution made by

that person.
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D.  A person who makes independent expenditures

totaling more than three thousand dollars ($3,000) that are

required to be reported pursuant to this section, in addition

to reporting the information specified in Subsection C of

this section, shall either:

(1)  establish a segregated bank account,

consisting only of funds contributed to the account by

individuals to be used for making independent expenditures,

and report the name and address of, and amount of each

contribution made by, each contributor who contributed more

than two hundred dollars ($200) to that account in the

election cycle; or

(2)  report the name and address of, and

amount of each contribution made by, each contributor who

contributed more than a total of five thousand dollars

($5,000) to the person in the election cycle; provided,

however, that a contribution is exempt from reporting

pursuant to this paragraph if the contributor requested in

writing that the contribution not be used to fund independent

or coordinated expenditures or make contributions to a

candidate, campaign committee or political committee."  

SECTION 2.  A new section of the Campaign Reporting Act

is enacted to read:

"DISCLAIMERS IN ADVERTISEMENTS.--

A.  A person who makes a campaign expenditure, a
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coordinated expenditure or an independent expenditure for an

advertisement in an amount that exceeds one thousand dollars

($1,000), or in an amount that, when added to the aggregate

amount of the campaign expenditures, coordinated expenditures

and independent expenditures for advertisements made by the

same person during the election cycle, exceeds one thousand

dollars ($1,000), shall ensure that the advertisement

contains the name of the candidate, committee or other person

who authorized and paid for the advertisement.

B.  The requirements of Subsection A of this

section do not apply to the following:

(1)  bumper stickers, pins, buttons, pens and

similar small items upon which the disclaimer cannot be

conveniently printed; or

(2)  skywriting, water towers, wearing

apparel or other means of displaying an advertisement of such

a nature that the inclusion of a disclaimer would be

impracticable.

C.  The disclaimer statements required by

Subsection A of this section shall be set forth legibly on

any advertisement that is disseminated or displayed by visual

media.  If the advertisement is transmitted by audio media,

the statement shall be clearly spoken during the

advertisement.  If the advertisement is transmitted by

audiovisual media, the statement shall be both written
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legibly and spoken clearly during the advertisement."

SECTION 3.  Section 1-1-3.1 NMSA 1978 (being Laws 2003,

Chapter 356, Section 1, as amended) is amended to read:

"1-1-3.1.  ELECTION CYCLE.--Except as otherwise

provided, as used in the Election Code:

A.  "election cycle" means the period beginning on

January 1 after the last general election and ending on

December 31 after the general election;

B.  "general election cycle" means the period

beginning on the day after the primary election and ending on

December 31 after the general election; and

C.  "primary election cycle" means the period

beginning on January 1 after the last general election and

ending on the day of the primary election."

SECTION 4.  Section 1-19-26 NMSA 1978 (being Laws 1979,

Chapter 360, Section 2, as amended by Laws 2009, Chapter 67,

Section 1 and by Laws 2009, Chapter 68, Section 2) is amended

to read:

"1-19-26.  DEFINITIONS.--As used in the Campaign

Reporting Act:

A.  "advertisement" means a communication referring

to a candidate or ballot measure that is published

disseminated, distributed or displayed to the public by

print, broadcast, satellite, cable or electronic media,

including recorded phone messages, or by printed materials,
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including mailers, handbills, signs and billboards, but

"advertisement" does not include:

(1)  a communication by a membership

organization or corporation to its current members,

stockholders or executive or administrative personnel;

(2)  a communication appearing in a news

story or editorial distributed through a print, broadcast,

satellite, cable or electronic medium, unless the

communication is paid for or the medium is controlled or

owned by a candidate, campaign committee or political

committee;

(3)  a candidate debate or forum or a

communication announcing a candidate debate or forum paid for

on behalf of the debate or forum sponsor; provided that two

or more candidates for the same position have been invited to

participate; or

(4)  nonpartisan voter guides allowed by the

federal Internal Revenue Code of 1986 for Section 501(c)(3)

organizations;

B.  "anonymous contribution" means a contribution

the contributor of which is unknown to the candidate or the

candidate's agent or the political committee or its agent who

accepts the contribution;

C.  "ballot measure" means a constitutional

amendment or other question submitted to the voters in an
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election;

D.  "bank account" means an account in a financial

institution chartered and regulated by the United States or a

state of the United States;

E.  "campaign committee" means an association of

two or more persons, authorized by a candidate to act on the

candidate's behalf for the purpose of electing the candidate

to office; provided that a candidate may not authorize more

than one campaign committee;

F.  "campaign expenditure" means an expenditure

that is made by a campaign committee or by a candidate in

support of the candidate's campaign in an election;

G.  "candidate" means an individual who seeks or

considers an office in an election covered by the Campaign

Reporting Act, including a public official, who either has

filed a declaration of candidacy or nominating petition and

has not subsequently filed a statement of withdrawal or:

(1)  for a nonstatewide office, has received

contributions or made expenditures of more than one thousand

dollars ($1,000) or authorized another person or campaign

committee to receive contributions or make expenditures of

more than one thousand dollars ($1,000) for the purpose of

seeking election to the office; or

(2)  for a statewide office, has received

contributions or made expenditures of more than three
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thousand dollars ($3,000) or authorized another person or

campaign committee to receive contributions or make

expenditures of more than three thousand dollars ($3,000) for

the purpose of seeking election to the office or for

candidacy exploration purposes in the years prior to the year

of the election;

H.  "contribution":

(1)  means a gift, subscription, loan,

advance or deposit of money or other thing of value,

including the estimated value of an in-kind contribution,

that is made or received for a political purpose, including

payment of a debt incurred in an election campaign;

(2)  includes a coordinated expenditure;

(3)  does not include the value of services

provided without compensation or unreimbursed travel or other

personal expenses of individuals who volunteer a portion or

all of their time on behalf of a candidate or political

committee nor does it include the administrative or

solicitation expenses of a political committee that are paid

by an organization that sponsors the committee; and

(4)  does not include the value of the

incidental use of the candidate's personal property, home or

business office for campaign purposes; provided that for each

occurrence, the fair market value does not exceed fifty

dollars ($50.00);
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I.  "coordinated expenditure" means an expenditure

that is made:

(1)  by a person other than a candidate or

campaign committee;

(2)  at the request or suggestion of, or in

cooperation, consultation or concert with, a candidate,

campaign committee or political party or any agent or

representative of such a candidate, campaign committee or

political party; and

(3)  for the purpose of:

(a)  supporting or opposing the

nomination or election of a candidate; or

(b)  paying for an advertisement that

refers to a clearly identified candidate and is published and

disseminated to the relevant electorate in New Mexico within

thirty days before the primary election or sixty days before

the general election in which the candidate is on the ballot;

J.  "deliver" or "delivery" means to deliver by

certified or registered mail, telecopier, electronic

transmission or facsimile or by personal service;

K.  "election" means any primary, general or

statewide special election in New Mexico and includes county

and judicial retention elections but excludes federal,

municipal, school board and special district elections;

L.  "election year" means an even-numbered year in
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which an election covered by the Campaign Reporting Act is

held;

M.  "expenditure" means a payment, transfer or

distribution or obligation or promise to pay, transfer or

distribute any money or other thing of value for a political

purpose, including payment of a debt incurred in an election

campaign or pre-primary convention;

N.  "independent expenditure" means an expenditure

that is:

(1)  made by a person other than a candidate

or campaign committee;

(2)  not a coordinated expenditure as defined

in the Campaign Reporting Act; and

(3)  made to pay for an advertisement that:

(a)  expressly advocates the election or

defeat of a clearly identified candidate or the passage or

defeat of a clearly identified ballot measure;

(b)  is susceptible to no other

reasonable interpretation than as an appeal to vote for or

against a clearly identified candidate or ballot measure; or

(c)  refers to a clearly identified

candidate or ballot measure and is published and disseminated

to the relevant electorate in New Mexico within thirty days

before the primary election or sixty days before the general

election at which the candidate or ballot measure is on the
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ballot;

O.  "person" means an individual or entity;

P.  "political committee" means:

(1)  a political party;

(2)  an association that consists of two or

more persons whose primary purpose is to make contributions

to candidates, campaign committees or political committees or

make coordinated expenditures or any combination thereof; or

(3)  an association that consists of two or

more persons whose primary purpose is to make independent

expenditures and that has received more than five thousand

dollars ($5,000) in contributions or made independent

expenditures of more than five thousand dollars ($5,000) in

the election cycle;

Q.  "political party" means an association that has

qualified as a political party pursuant to the provisions of

Section 1-7-2 NMSA 1978;

R.  "political purpose" means for the purpose of

supporting or opposing a ballot measure or the nomination or

election of a candidate;

S.  "prescribed form" means a form or electronic

format prepared and prescribed by the secretary of state;

T.  "proper filing officer" means the secretary of

state; 

U.  "public official" means a person elected to an
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office in an election covered by the Campaign Reporting Act

or a person appointed to an office that is subject to an

election covered by that act; and

V.  "reporting individual" means every public

official, candidate or treasurer of a campaign committee and

every treasurer of a political committee."

SECTION 5.  Section 1-19-26.1 NMSA 1978 (being Laws

1993, Chapter 46, Section 2, as amended) is amended to read:

"1-19-26.1.  POLITICAL COMMITTEES--REGISTRATION--

DISCLOSURES.--

A.  It is unlawful for a political committee to

continue to receive or make any contribution or expenditure

for a political purpose if that committee fails to meet the

requirements of Subsections B and C of this section.

B.  A political committee shall appoint and

maintain a treasurer and file a statement of organization

with the secretary of state by paying a filing fee of fifty

dollars ($50.00) and filing a statement of organization.

C.  A statement of organization required by

Subsection B of this section shall be made under oath on a

prescribed form showing:

(1)  the full name of the committee, which

shall fairly and accurately reflect the identity of the

committee, including any sponsoring organization, and its

address;
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(2)  a statement of the purpose for which the

committee was organized;

(3)  the names and addresses of the officers

of the committee; and

(4)  an identification of any bank account

used by the committee to receive or make contributions or

make expenditures.

D.  The provisions of this section do not apply to

a political committee that is located in another state and is

registered with the federal election commission if the

political committee reports on federal reporting forms filed

with the federal election commission all expenditures for and

contributions made to reporting individuals in New Mexico and

files with the secretary of state, according to the schedule

required for the filing of forms with the federal election

commission, a copy of either the full report or the cover

sheet and the portions of the federal reporting forms that

contain the information on expenditures for and contributions

made to reporting individuals in New Mexico."

SECTION 6.  Section 1-19-29 NMSA 1978 (being Laws 1993,

Chapter 46, Section 5, as amended) is amended to read:

"1-19-29.  TIME AND PLACE OF FILING REPORTS.--

A.  Except as otherwise provided in this section,

all reporting individuals shall file with the proper filing

officer no later than the second Monday in April and October
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a report of all expenditures made and contributions received

on or before the first Monday in those months and not

previously reported.  The report shall be filed biannually

until the provisions specified in Subsection F, G or H of

this section have been satisfied.

B.  In an election year, instead of the biannual

reports provided for in Subsection A of this section, all

reporting individuals, except for public officials who are

not candidates in an election that year, shall file reports

of all expenditures made and contributions received or, if

applicable, statements of no activity, according to the

following schedule:

(1)  no later than the second Monday in

April, a report of all expenditures made and contributions

received on or before the first Monday in April and not

previously reported;

(2)  no later than the second Monday in May,

a report of all expenditures made and contributions received

on or before the first Monday in May and not previously

reported;

(3)  no later than the second Monday in

September, a report of all expenditures made and

contributions received on or before the first Monday in

September and not previously reported;

(4)  no later than the second Monday in
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October, a report of all expenditures made and contributions

received on or before the first Monday in October and not

previously reported;

(5)  no later than the Thursday before a

primary, general or statewide special election, a report of

all expenditures made and contributions received by 5:00 p.m.

on the Tuesday before the election and not previously

reported.  Any contribution or pledge to contribute that is

received after 5:00 p.m. on the Tuesday before the election

and that is for more than one thousand dollars ($1,000) in a

nonstatewide election, or more than three thousand dollars

($3,000) in a statewide election, shall be reported to the

proper filing officer either in a supplemental report on a

prescribed form within twenty-four hours of receipt or in the

report to be filed no later than the Thursday before a

primary, general or statewide special election, except that

any such contribution or pledge to contribute that is

received after 5:00 p.m. on the Friday before the election

may be reported by 12:00 noon on the Monday before the

election;

(6)  no later than the Thursday before a

primary or general election, or within twenty-four hours of

the independent expenditure, a report of each independent

expenditure made after 5:00 p.m. on the Tuesday before the

election that is for more than one thousand dollars ($1,000)
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in a nonstatewide election or more than three thousand

dollars ($3,000) in a statewide election.  Such expenditures

shall be reported to the proper filing officer either in a

supplemental report on a prescribed form within twenty-four

hours of being made or in the report to be filed no later

than the Thursday before a primary or general election,

except that any such expenditure that is made after 5:00 p.m.

on the Friday before the election may be reported by 12:00

noon on the Monday before the election;

(7)  no later than the thirtieth day after a

primary election, a report by all reporting individuals,

except those individuals that become candidates after the

primary election, of all expenditures made and contributions

received on or before the twenty-fifth day after the primary

election and not previously reported;

(8)  no later than on the thirtieth day after

a statewide special election, a report of all expenditures

made and contributions received on or before the twenty-fifth

day after the statewide special election and not previously

reported; and

(9)  no later than January 7 after a general

election, a report of all expenditures made and contributions

received on or before December 31 after the general election

and not previously reported.

C.  If a candidate, political committee, campaign
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committee or public official has not received any

contributions and has not made any expenditures since the

candidate's, committee's or official's last report was filed

with the proper filing officer, the candidate, committee or

official shall only be required to file a statement of no

activity, which shall not be required to be notarized, in

lieu of a full report when that report would otherwise be due

and shall not be required to file a full report until the

next required filing date occurring after an expenditure is

made or a contribution is received.

D.  In an election year, a public official who is

not a candidate shall file biannual reports of expenditures

made and contributions received or statements of no activity

in accordance with the schedule provided for in Subsection A

of this section.

E.  A report of expenditures and contributions

filed after a deadline set forth in this section shall not be

deemed to have been timely filed.

F.  Except for candidates, campaign committees and

public officials who file a statement of no activity, each

reporting individual candidate, campaign committee or public

official shall file a report of expenditures and

contributions pursuant to the filing schedules set forth in

this section, regardless of whether any expenditures were

made or contributions were received during the reporting
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period.  Reports shall be required until the reporting

individual delivers a report to the proper filing officer

stating that:

(1)  there are no outstanding campaign debts;

(2)  all money has been expended in

accordance with the provisions of Section 1-19-29.1 NMSA

1978; and

(3)  the bank accounts have been closed.

G.  If, during a nonelection year, a political

committee has not received any contributions or made any

coordinated or independent expenditures since it filed its

last report pursuant to this section, it need not file any

report under this section until the next reporting period, if

any, in which it receives contributions or makes such

expenditures.  A political committee that has not received

any contributions or made any coordinated or independent

expenditures for a continuous period of at least one year may

thereupon cancel its registration as a political committee by

submitting an appropriate request in writing to the proper

filing officer. The committee shall retain the obligation to

submit a new registration pursuant to Section 1-19-26.1 NMSA

1978 in the event that its future activities should meet the

requisites for registration under that section.

H.  A reporting individual who is a candidate

within the meaning of the Campaign Reporting Act because of
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the amount of contributions the candidate receives or

expenditures the candidate makes and who does not ultimately

file a declaration of candidacy or a nominating petition with

the proper filing officer and does not file a statement of no

activity shall file biannual reports in accordance with

Subsection A of this section.

I.  Reports required by this section shall be

subscribed and sworn to by the candidate or the treasurer of

the political committee or, in the case of candidates for

judicial office, by the treasurer of the candidate's campaign

committee.  A report filed electronically shall be

electronically authenticated by the candidate or the

treasurer of the committee using an electronic signature in

conformance with the Electronic Authentication of Documents

Act and the Uniform Electronic Transactions Act.  For the

purposes of the Campaign Reporting Act, a report that is

electronically authenticated in accordance with the

provisions of this subsection shall be deemed to have been

subscribed and sworn to by the candidate or the treasurer of

the committee who was required to file the report.

J.  Reports required by this section shall be filed

electronically by all reporting individuals.

K.  Reporting individuals may apply to the

secretary of state for exemption from electronic filing in

case of hardship, which shall be defined by the secretary of
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state."

SECTION 7.  Section 1-19-31 NMSA 1978 (being Laws 1979,

Chapter 360, Section 7, as amended) is amended to read:

"1-19-31.  CONTENTS OF REPORT.--Each required report of

expenditures and contributions shall be typed or printed

legibly, or on a computer disc or format approved by the

secretary of state, and shall include:

A.  the name and address of the person or entity to

whom an expenditure was made or from whom a contribution was

received, except as provided for anonymous contributions or

contributions received from special events as provided in

Section 1-19-34 NMSA 1978; provided that for contributors,

the name of the entity or the first and last names of any

individual shall be the full name of the entity or

individual, and initials only shall not constitute a full

name unless that is the complete legal name;

B.  the occupation, name and type of business, as

applicable, of any individual or entity making contributions

of two hundred fifty dollars ($250) or more in the aggregate

per election;

C.  the amount of the expenditure or contribution

or value thereof;

D.  the purpose of the expenditure; 

E.  the date that the expenditure was made or the

contribution was received; 
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F.  the opening and closing cash balance for the

bank accounts maintained by the reporting individual during

the reporting period and the name of the financial

institution for each account; and

G.  the amount of each unpaid debt and the identity

of the person to whom the debt is owed." 

SECTION 8.  Section 1-19-34 NMSA 1978 (being Laws 1979,

Chapter 360, Section 10, as amended) is amended to read:

"1-19-34.  CANDIDATES--POLITICAL OR CAMPAIGN 

COMMITTEES--TREASURER--BANK ACCOUNT--ANONYMOUS 

CONTRIBUTIONS--CONTRIBUTIONS FROM SPECIAL EVENTS.--

A.  A political or campaign committee or any

candidate shall ensure that:

(1)  a treasurer has been appointed and is 

constantly maintained; provided, however, that when a duly

appointed treasurer is unable for any reason to continue as

treasurer, the candidate or committee shall appoint a

successor; and provided further that a candidate may serve as

the candidate's own treasurer;

(2)  all disbursements of money and receipts

of contributions are authorized by and through the candidate

or treasurer;

(3)  a bank account has been established and

all receipts of money contributions are deposited in and all

expenditures of money are disbursed from one or more bank
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accounts maintained by the treasurer in the name of the

candidate or committee; provided that nothing in this section

shall prohibit investments from a bank account to earn

interest as long as the investments and earnings are fully

reported.  All disbursements except for disbursements made

from a petty cash fund of one hundred dollars ($100) or less

shall be made in a form such that the date, amount and payee

of the transaction are automatically recorded or by check

made payable to the person or entity receiving the

disbursement and not to "cash" or "bearer"; and 

(4)  the treasurer, upon disbursing or

receiving money or other things of value, immediately enters

and thereafter keeps a proper record preserved by the

treasurer, including a full, true and itemized statement and

account of each sum disbursed or received, the date of such

disbursal or receipt, to whom disbursed or from whom received

and the object or purpose for which it was disbursed or

received.

B.  No anonymous contributions may be accepted for

more than one hundred dollars ($100).  The aggregate amount

of anonymous contributions received by a reporting individual

during a primary or general election or a statewide special

election shall not exceed two thousand dollars ($2,000) for

statewide races and five hundred dollars ($500) for all other

races.
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C.  Cash contributions received at special events

that are unidentifiable as to specific contributor but

identifiable as to the special event are not subject to the

anonymous contribution limits provided for in this section so

long as no single special event raises, after expenses, more

than one thousand dollars ($1,000) in such cash

contributions.  For those contributions, due diligence and

best efforts shall be made to disclose on a special

prescribed form the sponsor, date, place, total amount

received, expenses incurred, estimated number of persons in

attendance and other identifiable factors that describe the

special event.  For purposes of this subsection, "special

event" includes an event such as a barbecue or similar

fundraiser where tickets costing twenty-five dollars ($25.00)

or less are sold or an event such as a coffee, tea or similar

reception; provided that no candidate shall accept a

contribution of more than twenty-five dollars ($25.00) in

cash at a special event from any one contributor.

D.  Any contributions received pursuant to this

section in excess of the limits established in Subsections B

and C of this section shall be donated to the state general

fund or an organization to which a federal income tax

deduction would be available under Subparagraph (A) of

Paragraph (1) of Subsection (b) of Section 170 of the

Internal Revenue Code of 1986, as amended."
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SECTION 9.  Section 1-19-34.3 NMSA 1978 (being Laws

1993, Chapter 46, Section 14, as amended) is amended to read:

"1-19-34.3.  CONTRIBUTIONS IN ONE NAME GIVEN FOR ANOTHER

PROHIBITED--CONCEALING SOURCE OF CONTRIBUTIONS USED FOR

INDEPENDENT EXPENDITURES.--

A.  It is unlawful for a person to make a

contribution in the name of another person, and no person

shall knowingly accept a contribution made by one person in

the name of another person.

B.  No person may make contributions or

expenditures with an intent to conceal the names of persons

who are the true source of funds used to make independent

expenditures or the true recipients of the expenditures."

SECTION 10.  Section 1-19-34.6 NMSA 1978 (being Laws

1995, Chapter 153, Section 19) is amended to read:

"1-19-34.6.  CIVIL PENALTIES.--

A.  If the secretary of state reasonably believes

that a person committed, or is about to commit, a violation

of the Campaign Reporting Act, the secretary of state shall

refer the matter to the attorney general or a district

attorney for enforcement.

B.  With or without a referral from the secretary

of state, the attorney general or district attorney may

institute a civil action in district court for any violation

of the Campaign Reporting Act or to prevent a violation of
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that act that involves an unlawful solicitation or the making

or acceptance of an unlawful contribution.  An action for

relief may include a permanent or temporary injunction, a

restraining order or any other appropriate order, including a

civil penalty of up to one thousand dollars ($1,000) for each

violation not to exceed a total of twenty thousand dollars

($20,000), and forfeiture of any contribution received as a

result of an unlawful solicitation or unlawful contribution. 

Each unlawful solicitation and each unlawful contribution

made or accepted shall be deemed a separate violation of the

Campaign Reporting Act.

C.  With or without a referral from the secretary

of state, the attorney general or district attorney may

institute a civil action in district court if a violation has

occurred or to prevent a violation of any provision of the

Campaign Reporting Act other than that specified in

Subsection B of this section.  Relief may include a permanent

or temporary injunction, a restraining order or any other

appropriate order, including an order for a civil penalty of

up to one thousand dollars ($1,000) for each violation not to

exceed a total of twenty thousand dollars ($20,000)."

SECTION 11.  Section 1-19-34.7 NMSA 1978 (being Laws

2009, Chapter 68, Section 1) is amended to read:

"1-19-34.7.  CONTRIBUTION LIMITATIONS--CANDIDATES--

POLITICAL COMMITTEES.--
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A.  Except as provided in Subsections F and G of

this section, a person, including a political committee,

shall not make a contribution to a candidate, including the

candidate's campaign committee, or to a political committee

in an amount that will cause that person's total

contributions to the candidate or political committee to

exceed five thousand dollars ($5,000) during a primary

election cycle or five thousand dollars ($5,000) during a

general election cycle; provided that a person may make a

contribution attributable to the general election cycle

during the primary election cycle even though the person has

contributed the maximum amount allowed for the primary

election cycle if that contribution is not used to pay for

any expenditure related to the primary election and, if the

candidate is not on the general election ballot, all

contributions made to the candidate for the general election

are returned to the persons who made such contributions to

the candidate's campaign or deposited in the public election

fund.  A primary election candidate who does not become a

candidate on the general election ballot shall remain subject

to the contribution limits of the primary election cycle and

shall not accept a contribution from a person who has

contributed the maximum allowable amount during the primary

election cycle to pay for primary election expenditures of

the campaign. 
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B.  All contributions made by a person to a

candidate, either directly or indirectly, including

contributions that are in any way earmarked or otherwise

directed through another person to a candidate, shall be

treated as contributions from the person to that candidate.

C.  A person, including a political committee,

shall not knowingly accept or solicit a contribution,

directly or indirectly, including a contribution earmarked or

otherwise directed or coordinated through another person,

including a political committee, that violates the

contribution limits provided for in this section.

D.  On January 1 after each general election, the

contribution amounts provided in Subsection A of this section

shall be increased by the percentage of the preceding two

calendar years' increase of the consumer price index for all

urban consumers, United States city average for all items,

published by the United States department of labor.  The

amount of the increase shall be rounded to the nearest

multiple of one hundred dollars ($100).  The secretary of

state shall publish by October 1 before each general election

the adjusted contribution limits that shall take effect the

day after the following general election.

E.  All contributions in excess of the limits

imposed by the provisions of this section shall be deposited

in the public election fund upon a finding by a district
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court that the contribution limits have been exceeded.

F.  The limitation on contributions to a candidate

provided for in Subsection A of this section shall not apply

to a candidate's own contribution from the candidate's

personal funds to the candidate's own campaign.

G.  The limitations on contributions to political

committees provided for in Subsection A of this section shall

not apply to a political committee that makes only

independent expenditures or to any contribution to a

political committee that is deposited in a segregated bank

account that may only be used to make independent

expenditures."

SECTION 12.  Section 1-19-36 NMSA 1978 (being Laws 1979,

Chapter 360, Section 12, as amended) is amended to read:

"1-19-36.  PENALTIES.--

A.  Any person who knowingly and willfully violates

any provision of the Campaign Reporting Act is guilty of a

misdemeanor and shall be punished by a fine of not more than

one thousand dollars ($1,000) or by imprisonment for not more

than one year or both.

B.  The Campaign Reporting Act may be enforced by

the attorney general or the district attorney in the county

where the candidate resides, where a political committee has

its principal place of business or where the violation

occurred."  
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SECTION 13.  TEMPORARY PROVISION.--The secretary of

state, in consultation with the attorney general, shall

promulgate rules to implement the amendatory provisions of

this act by August 1, 2017.

SECTION 14.  REPEAL.--Sections 1-19-16 and 1-19-17 NMSA

1978 (being Laws 1973, Chapter 401, Sections 1 and 2) are

repealed.

SECTION 15.  EFFECTIVE DATE.--The effective date of the

provisions of this act is January 1, 2018.                    
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 REC EXC ABS  NO YES  REC EXC ABS  NO YES

02/15/17LEGISLATIVE DAY 12

NEW MEXICO STATE SENATE

 131

OFFICIAL ROLL CALL

DATE:

RCS#

FIFTY-THIRD LEGISLATURE, FIRST REGULAR SESSION, 2017

SENATE JUDICIARY COMMITTEE SUBSTITUTE FOR SENATE BILL 96, AS AMENDED

XBACA XORTIZ y PINO

BRANDT X XPADILLA

XBURT XPAPEN

XCAMPOS XPAYNE

XCANDELARIA XPINTO

XCERVANTES PIRTLE X

XCISNEROS XRODRIGUEZ

XGOULD XRUE

XGRIGGS XSANCHEZ

XINGLE XSAPIEN

XIVEY-SOTO SHARER X

XKERNAN XSHENDO

XLEAVELL XSMITH

XLOPEZ XSOULES

XMARTINEZ XSTEFANICS

XMcSORLEY STEINBORN X

MOORES X XSTEWART

XMORALES XTALLMAN

XMUÑOZ XWHITE

XNEVILLE XWIRTH

XO'NEILL WOODS X

36TOTAL => 0006

PASSED: 36-6



ABSENTEXCUSEDNAYYEAREPRESENTATIVE ABSENTEXCUSEDNAYYEAREPRESENTATIVE

DATE:03/13/2017 9:43:18 PM

FIFTY THIRD LEGISLATURE FIRST SESSION

LEGISLATIVE DAY 12

NEW MEXICO HOUSE OF REPRESENTATIVES

RCS# 430

OFFICIAL ROLL CALL

Senate Judiciary Committee Substitute For
SB 96/aaa

F I N A L  P A S S A G E

2017 REGULAR SESSION

YEAS: 41 NAYS: 24 EXCUSED: 2 ABSENT: 3

XAdkins XLouis
XAlcon XLundstrom
XArmstrong, D. XMaestas

XArmstrong, Gail XMaestas Barnes
XBaldonado XMartínez, Javier
XBandy XMartinez, Rudy
XBrown XMcCamley

XChasey XMcQueen
XClahchischilliage XMontoya
XCook XNibert
XCrowder XPowdrell-Culbert

XDines XRehm
XDodge XRoch
XDow XRodella
XEgolf XRomero
XEly XRoybal Caballero

XEzzell XRubio
XFajardo XRuiloba
XFerrary XSalazar, Nick

XGallegos, David XSalazar, Tomás
XGallegos, Doreen XSariñana
XGarcia Richard XScott
XGarcia, Harry XSmall
XGarcía, M.P. XSmith
XGentry XStapleton
XGomez XStrickler
XGonzales XSweetser

XHall XThomson
XHarper XTownsend
XHerrell XTrujillo, Carl

XJohnson XTrujillo, Christine
XLarrañaga XTrujillo, Jim

XLente XTrujillo, Linda
XLewis XWooley

XLittle XYoungblood

CERTIFIED CORRECT TO THE BEST OF OUR KNOWLEDGE
(Speaker)

(Chief Clerk)
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Fiscal impact reports (FIRs) are prepared by the Legislative Finance Committee (LFC) for standing finance 
committees of the NM Legislature. The LFC does not assume responsibility for the accuracy of these reports 
if they are used for other purposes. 
 
Current and previously issued FIRs are available on the NM Legislative Website (www.nmlegis.gov) and may 
also be obtained from the LFC in Suite 101 of the State Capitol Building North. 
 
 

F I S C A L    I M P A C T    R E P O R T 
 
 

 
SPONSOR SJC 

ORIGINAL DATE   
LAST UPDATED 

1/26/17 
3/14/17 HB  

 
SHORT TITLE Campaign Finance Fixes SB 

96/SJCS/aSFl#1/aHJC/ 
HFl#1 

 
 

ANALYST Esquibel/Daly 
 
 

ESTIMATED ADDITIONAL OPERATING BUDGET IMPACT (dollars in thousands) 
 

 
FY17 FY18 FY19  3 Year 

Total Cost 
Recurring or 
Nonrecurring 

Fund 
Affected 

Total  $985.0 $100.0 $1,085.0 Recurring General 
Fund 

(Parenthesis ( ) Indicate Expenditure Decreases) 
 
The SJC substitute for Senate Bill 96 relates to HB 119, Prohibited Period for Candidate 
Contribution, and conflicts with SB72, Public Accountability Act and HB10, Public 
Accountability Act. 
 
SOURCES OF INFORMATION 
LFC Files 
 
Responses Received From 
Administrative Office of the Courts 
Attorney General’s Office 
Secretary of State’s Office 
 
SUMMARY 
 
     Synopsis of HFl#1 
 
House Floor amendment #1 provides a new exemption to the definition of “contribution” for 
incidental use of a candidate’s personal property, home or business office for campaign purposes 
subject to a fair market value cap of $50 for each occurrence. 
 
     Synopsis of HJC Amendments 
 
The House Judiciary Committee amendments to the Senate Judiciary Committee Substitute for 
Senate Bill 96: 
  

 Reinstate existing subsection C in Section 1-19-26.1 NMSA 1978 as subsection D, which 
exempts political committees from other states from the requirements of that section if 
they are registered with the federal election commission, if they report on federal 
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reporting forms filed with that commission all expenditures for and contributions made to 
reporting individuals in New Mexico, and if they file with the SOS either the full report 
or the cover sheet and that portion that contains information  on expenditures for and 
contributions to reporting individuals in New Mexico; 

 Clarify that candidates cannot accept a contribution or more than $25 in cash at a special 
event from any one contributor; and 

 Provide an exception to the primary election cycle contribution limits to allow a person 
who has made the maximum primary election cycle contribution to make a contribution 
attributable to the general election as long as those funds are not used for any 
expenditures related to the primary election cycle, and directing the return of those funds 
to the persons who made those contributions or their deposit in the public election fund if 
the candidate is not on the general election ballot.     

 
     Synopsis of SFL Amendment 
 
Senate floor amendment #1 to the Senate Judiciary Committee substitute for Senate Bill 96 
changed the effective date of the bill from July 1, 2017 to January 1, 2018. 
 
     Synopsis of Bill 
 
The Senate Judiciary Committee substitute for Senate Bill 96 (SB96/SJCS) revises the Campaign 
Reporting Act to define independent expenditures and coordinated expenditures, and includes 
specific reporting requirements of individuals or entities that make independent expenditures as 
defined by the bill. Section 1 of SB96/SJCS removes duplicate language requiring independent 
expenditures to be reported electronically using software approved by the Secretary of State’s 
Office (SOS), as the Act already requires entities to report electronically. 

 
The definitions of “election cycle,” “general election cycle,” and “primary election cycle” are 
amended in section 1-1-3.1, and further sections of the bill are aligned to require reporting based 
upon these corresponding election cycles. 

 
SB96/SJCS deletes Sections 1-19-16 and 1-9-17 NMSA 1978, as they have been declared 
unconstitutional based upon United States Supreme Court rulings and an opinion from the New 
Mexico Attorney General and replaces those sections with new material which requires 
constitutional disclaimers on certain campaign materials. 

 
The bill deletes the definition of “advertising campaign” and replaces it with a specific definition 
of “advertisement.”  The bill also revises the definitions included within the Campaign Reporting 
Act including adding a definition of “campaign expenditure,” changes the contribution 
thresholds of what constitutes a “candidate,” and changes the definition of what constitutes a 
“political committee” and what they must disclose when filing a statement of organization with 
the Secretary of State’s Office (SOS).  
 
Section 1-19-29 is revised to clarify that reporting individuals are required to report their 
contributions and expenditures electronically to the Secretary of State. Campaign finance 
reporting deadlines are revised to be no later than the date of the deadline.  SB96/SJCS moves 
the report normally due 30 days after the general election to instead be due no later than January 
7. Also included are revisions to reporting thresholds and reporting requirements for independent 
and coordinated expenditures and additional reporting after a statewide election for expenditures 
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and contributions not otherwise previously reported.  The bill also provides for an allowance for 
a political committee to cancel its registration after a period of no activity by filing a request with 
the Secretary of State.  
 
The bill increases the ticket cost for special events from $15 to $25 and does not allow any 
person to contribute more than $25 cash at a special event. 

 
SB96/SJCS amends Section 1-19-34.3 explicitly prohibiting a person from concealing the true 
source of funds used to make independent expenditures. 

 
The bill simplifies language in Section 1-19-34.7 setting a flat limit on contributions to all 
candidates and PACs to $5,000 per election cycle unless those contributions are from a 
candidate’s own personal funds or are related to an independent expenditure. SB96/SJCS further 
specifies a primary election candidate who does not move on to the general election shall remain 
subject to the primary election cycle contribution limits and shall not receive funds beyond those 
limits to pay for primary election expenditures. The bill changes the date in which contribution 
limits are increased from the day after the general election to January 1. 

 
The bill allows the Attorney General (AG) or a District Attorney (DA) to bring a civil action in 
District Court for a violation of the Campaign Reporting Act without a referral from the SOS and 
increases the civil penalty. 
 
The bill requires the Secretary of State’s Office to promulgate rules in consultation with the 
Attorney General’s Office by August 1, 2017. 
 
 
 
FISCAL IMPLICATIONS  
 
The bill does not include an appropriation. 
 
The Secretary of State’s Office (SOS) indicates the current campaign finance reporting system 
administered by the SOS will require significant modifications to accommodate the provisions of 
this bill.  The SOS submitted an information technology (IT) special appropriation request for 
$985 thousand for consideration during this legislative session to replace the current Campaign 
Finance Information System (CFIS) to accommodate the system modifications mandated in 
HB105 passed during the 2016 session.  If this special appropriation is approved, the SOS would 
be able to also accommodate the requirements of SB96/SJCS in the new system design.  Once 
implemented, the CFIS would need annual maintenance, repairs and upgrades which have an 
additional fiscal impact of approximately $100 thousand annually based on current IT systems at 
the Secretary of State’s Office. 
 
The LFC recommendation for FY18 IT systems does not including funding for CFIS.   
 
PERFORMANCE IMPLICATIONS 
 
The Secretary of State’s Office (SOS) indicates the bill requires reports to be subscribed and 
sworn to by the candidate, or the treasurer of a political committee, or in the case of the judicial 
candidates, by the treasurer of the candidate’s campaign committee.  These requirements comply 



Senate Bill 96/SJCS/aSFl#1/aHJC/aHFl#1 – Page 4 
 
with current requirements of the New Mexico code of judicial conduct. 
 
The SOS indicates the bill removes unconstitutional provisions from the Act and replaces them 
with provisions based on the limitations established by the federal courts making education, 
compliance, and enforcement easier for the SOS.  Also, the bill simplifies contributions for all 
candidates and PACs to $5 thousand which makes education, enforcement, and administration 
regarding contribution limits easier for the SOS. Lastly, the provisions of the bill that address 
independent and coordinated expenditures provide clearer guidance for the SOS regarding 
enforcement under the Act or case law.    
 
ADMINISTRATIVE IMPLICATIONS  
 
The Secretary of State’s Office (SOS) indicates changes to the definition of the primary and 
general election cycles should make understanding reporting requirements in relation to each 
cycle easier which may increase overall compliance with the Campaign Reporting Act (CRA). 
 
The Attorney General’s Office indicates SB96/SJCS authorizes the AG to institute civil actions 
for violations of the CRA, but provides no funding for additional staff.  
 
The bill also proposes the SOS consult with the Attorney General for the promulgation of rules. 
 
CONFLICT 
 
Senate Bill 72 and House Bill 10 propose a Public Accountability Board be established which 
would be charged with compliance with the Campaign Reporting Act instead of the SOS.  If 
these bills were enacted it would create conflicting language with SB96/SJCS. 
 
TECHNICAL ISSUES 
 
The SOS indicates the sponsor may wish to consider a modified effective date for the bill of 
January 1, 2018 to allow the SOS time to accomplish all the IT system requirements needed in 
order to accommodate the additional reporting requirements outlined in this bill, in addition to 
the fiscal implications outlined above. Given the state’s current financial outlook, it may be 
necessary to phase the changes to the Campaign Finance Information System (CFIS) necessary 
to accommodate the requirements of SB96/SJCS. 
 
The Senate floor amendment addressed the first issue outlined in the paragraph above and 
changed the effective date of the bill to January 1, 2018. 
 
OTHER SUBSTANTIVE ISSUES 
 
The Secretary of State’s Office (SOS) indicates Section 1 of the bill requires reporting of 
independent expenditures triggered by different times in the election cycle and by different dollar 
amounts.  Further, these entities may or may not be registered as a political committee with the 
SOS.  The SOS’ current Campaign Finance Information System (CFIS) does not have the 
capability to accommodate the provision outlined in section one as follows: 
 

1. CFIS cannot accept reports of only expenditures as it works more like a bank account 
where you have to have a positive balance to draw upon before reporting 
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expenditures.  This would require a system design change to allow for an expenditure 
only report.  

2. CFIS does not currently have the capability to enable reporting at differing and 
staggering due dates, rather, the system requires specific and static report due dates be 
established within it according to a specific reporting schedule.  This would require a 
significant design change to allow for reporting on an as needed basis, not on a 
specific filing schedule. 

3. CFIS does not currently have the ability to allow entities not already pre-registered 
with the office as a reporting entity, to file an electronic report.  The system would be 
required to allow for online registration for a CFIS account to accommodate this 
component of the bill. 

4. CFIS does not allow for an expenditure to be reported that does not have a monetary 
value.  Section 1, subsection B (2) of this bill would require system changes to allow 
for the reporting of a description of an independent expenditure that may not have an 
assigned monetary value.  

5. CFIS was designed to “balance” all financial reports requiring the next filing report to 
have the same starting balance of the closing balance of the previous report.  It is 
designed to show all debits and credits and function similar to a checking account 
record.  This base system design does not support much of the needed changes 
outlined in this bill. 

 
Section 4 requires disclosure of the identification of any bank account to be used by the 
committee.  The Secretary of State’s current Campaign Finance Information System (CFIS) does 
not have the capability to list more than one bank account per committee or provide for different 
reports for each account in the event of a reporting entity having multiple account listings.   
 
 
Additionally, CFIS does not have the capability to track and monitor aggregate contributions 
from all contributors. 
 
WHAT WILL BE THE CONSEQUENCES OF NOT ENACTING THIS BILL 
 
The Attorney General’s Office indicates the current Campaign Reporting Act will continue to 
have unconstitutional provisions and will continue to have serious considerations in relation to 
addressing independent expenditures. Spending by entities who are independent from candidates 
has grown significantly since 2010, and under federal law, is not subject to contribution limits. In 
2012, the SOS was enjoined from enforcing certain provisions of the Campaign Reporting Act 
with regard to independent expenditures. The same injunctive order in Republican Party v. King 
determined that the Act's contribution limits would apply to coordinated expenditures. 
 
RAE/jle/al/jle              
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FOR IMMEDIATE RELEASE 
March 14, 2017 
Contact: John Blair (505) 490-1952 
 

Secretary of State Maggie Toulouse Oliver Statement 
Regarding Passage of Campaign Finance Reform Bills 

 
 

SANTA FE – Secretary of State Maggie Toulouse Oliver released the following 
statement today after the New Mexico Legislature passed two campaign finance 
reform bills, Senate Bill 96 and 97: 
 
“This is a huge advancement for our work to increase transparency in New Mexico’s 
campaign finance reporting.  These bills will go a long way to inform New Mexico 
voters just who is financing political campaigns and how much is being spent.   
 
“My team and I are ready and eager to begin drafting rules that will provide better 
guidance to candidates and campaigns, and uphold the public trust of all New Mexico 
voters.  I strongly urge Governor Martinez to sign these important reform bills. 
 
“I offer tremendous thanks to Senator Wirth and Representative Smith for their 
leadership on this vital issue.” 
 
 

#   #   # 
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April 7, 2017 

 

SENATE EXECUTIVE MESSAGE NO. 56 

 

 

The Honorable Mary Kay Papen, President Pro Tempore and 

Members of the New Mexico State Senate 

State Capitol Building 

Santa Fe, New Mexico 87501 

 

Honorable President Pro Tempore Papen and Members of the Senate: 

 

Pursuant to the Constitution of the State of New Mexico, Article IV, Section 22, I hereby VETO 

and return SENATE JUDICIARY COMMITTEE SUBSTITUTE FOR SENATE BILL 96, as 

amended, enacted by the Fifty-Third Legislature, First Session, 2017. 

 

Senate Bill 96 attempts to address money in politics by changing reporting requirements for 

participants in the political process during an election cycle. While I support efforts to make our 

political process more transparent, the broad language in the bill could lead to unintended 

consequences that would force groups like charities to disclose the names and addresses of their 

contributors in certain circumstances. The requirements in this bill would likely discourage 

charities and other groups that are primarily non-political from advocating for their cause and 

could also discourage individuals from giving to charities. 

 

For these reasons, I hereby veto Senate Bill 96. 

 

Respectfully yours,  

 

 

 

 

Susana Martinez 

Governor 
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RECEIVED FROM THE OFFICE OF THE GOVERNOR 

 

 

Time:  _________________   a.m.  p.m. 

Date:  _________________, 2017            By__________________________________ 

           Secretary of State                                                             

 

 

 

Time:  _________________  a.m.  p.m. 

Date:  _________________, 2017  By  ________________________________ 

      Chief Clerk of the Senate   
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FOR IMMEDIATE RELEASE 
April 7, 2017 
Contact: John Blair (505) 490-1952 
 

Secretary Toulouse Oliver Disappointed by Vetoes of Bills to 
Increase Transparency and Disclosure, and to Consolidate Elections 

Victories for Blind Voters, Online Absentee Ballot Applications Celebrated 
 
SANTA FE – On the last days of the signing period following the 2017 legislative session, 
Governor Susana Martinez vetoed multiple bipartisan, commonsense bills that would have increased 
transparency in the New Mexico campaign finance system, required additional disclosure for 
lobbyists and consolidated most local non-partisan elections to one day saving taxpayers money and 
simplifying the process for voters.   
 
Early today, Governor Martinez vetoed Senate Bill 96, which would have required disclosure of 
independent expenditures made before a primary and general election.  If SB 96 had been signed by 
the Governor, it would have brought New Mexico campaign laws into constitutional compliance 
following court decisions like Citizens Untied v. Federal Election Commission, it would have added much 
needed language regarding disclosure on printed campaign literature, and it would have provided 
clarifying definitions to aid candidates on the campaign finance limitations and reporting 
requirements.  Senate Bill 97, which was pocket vetoed by the Governor today, would have 
provided multiple meaningful fixes to state statues that regulate publicly financed campaigns.  
Significantly, SB 97 would have reduced the amount of money disbursed to uncontested, publicly 
funded candidates resulting in a cost savings to the state while protecting the fund for future use. 
 
“I’m very disappointed to see these bipartisan, commonsense transparency bills vetoed by Governor 
Martinez,” said Secretary of State Maggie Toulouse Oliver.  “I’m left with no other choice then to go 
forward utilizing my rulemaking authority to address many of these much needed reforms before the 
next statewide election.  Campaign finance reform and transparency continue to be a top priority for 
me and my office.” 
 
The Governor also vetoed Senate Bill 393, which would have fixed a loophole in the current 
Lobbyist Regulation Act that currently does not require the reporting of expenditures made by 
lobbyists that are under one hundred dollars.  Without this fix, the loophole allows for a significant 
number of unreported expenditures made by lobbyists in an attempt to influence decisions made by 
our elected officials.   
 
Additionally, House Bill 174, The Local Elections Act, was pocket vetoed today by the Governor.  If 
enacted, HB 174 would have consolidated non-partisan elections that currently occur throughout 
the year to a single day in November each odd numbered year.  Currently, separate elections for 
school districts, special hospital districts, community college districts, technical and vocational 
institute districts, learning center districts, arroyo flood control districts, special zoning districts, and 
water and sanitation districts are held on different dates throughout the year.   
 
“The Local Election Act was really about putting the voters first,” said Secretary Toulouse Oliver.  
“Consolidated elections would have made it easier for voters to follow when elections are happening 
and to be informed about the candidates and issues on the ballot.  It would have led to much greater 



 

voter participation in these elections.  I strongly believe that consolidating these non-partisan 
elections would provide real savings for the taxpayers and boost voter turnout.” 
 
SB 96, SB 97, SB 393 and HB 174 all received broad bipartisan support in the both chambers of the 
legislature before being vetoed by Governor Martinez. 
 
Despite these setbacks, there were some positive results from the 2017 legislative session.  
Yesterday, Governor Martinez signed House Bill 98, which will let the Secretary of State implement 
new technology and procedures to provide blind and visually impaired voters a means to 
independently cast an absentee paper ballot.  HB 98 also allows voters to electronically submit 
requests for absentee ballots through the Secretary of State’s website.   
 
Finally, successfully included in House Bill 2 are a number of supplemental appropriations requested 
by the Secretary of State’s office to pay outstanding bills in the current year including $117,000 to 
help pay an overdue court settlement that was the result of a lawsuit filed by ACLU New Mexico 
against former Secretary of State Dianna Duran for her failure to comply with the Inspection of 
Public Records Act.  The Secretary of State’s office was also able to secure the $36,000 needed to 
reimburse the offices of both the Sandoval County Clerk and the Bernalillo County Clerk for 
expenses incurred during their statutorily mandated automatic recounts following the 2016 general 
election.   
 

#    #    #  
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FOR IMMEDIATE RELEASE 
September 8, 2017 
Contact: Joey Keefe (505) 259-4471 
 

Secretary of State Maggie Toulouse Oliver Adopts 
Final Campaign Finance Rule 

 
SANTA FE – New Mexico Secretary of State Maggie Toulouse Oliver today adopted the 
final version of a campaign finance rule intended to provide much needed guidance 
regarding New Mexico’s Campaign Reporting Act (CRA) and to bring the CRA into 
constitutional compliance following numerous court cases.  
 
The rule will go into effect on Tuesday, October 10, 2017, which is the first day of a new 
campaign finance reporting period. 
 
“For too long our campaign finance disclosure laws have been vague and confusing, and this 
rule will provide much needed guidance and clarity,” said Secretary of State Toulouse Oliver. 
“The rule will also help to shine a light on the dark money that has been plaguing our state’s 
campaigns.” 
 
The rule contains some features of Senate Bill 96, which passed both chambers of the New 
Mexico state legislature with bipartisan support earlier in 2017 but was vetoed by Governor 
Susana Martinez. 
 
Toulouse Oliver introduced a draft version of the rule on June 13, 2017, and held three 
public hearings on the rule – one apiece in Santa Fe, Albuquerque and Las Cruces – despite 
only being required by state law to host one hearing. Following the three public hearings and 
a review of official written comments, Toulouse Oliver released a revised version of the rule 
on July 25, 2017. 
 
Toulouse Oliver held a fourth public hearing on the revised version on August 30, 2017 and 
reviewed additional official written comments. 
 
“During this process I was encouraged to see that hundreds of New Mexicans are passionate 
about bringing clarity to our campaign finance requirements,” said Toulouse Oliver. “The 
feedback we received was invaluable in terms of strengthening this rule so it will work more 
effectively for all involved.” 
 
The Secretary of State’s Office will soon release guides to help those covered under the 
Campaign Reporting Act comply with the new rule, and will develop an independent 
expenditures online reporting tool to make disclosures by non-committees accessible and 
convenient. 

http://www.sos.state.nm.us/Elections_Data/2017-campaign-finance-rulemaking.aspx


In addition, the Secretary of State’s Office will host training sessions to help candidates, 
committees, and independent expenditures understand the new rule and relevant statutes. 
 
Click here to view the adopted version of the rule. 
 

 
# # # 

 
Follow Secretary Toulouse Oliver on Facebook and Twitter. 

http://www.sos.state.nm.us/Elections_Data/2017-campaign-finance-rulemaking.aspx
https://www.facebook.com/NMSecOfState/
https://twitter.com/NMSecOfState
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Transcript of Hearing Excerpt

Date: September 13, 2018

Case: Unite New Mexico, et al. -v- Oliver

Planet Depos

Phone: 888.433.3767

Email:: transcripts@planetdepos.com
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   IN THE SUPREME COURT OF THE STATE OF NEW MEXICO

-----------------------------x

UNITE NEW MEXICO, HEATHER    :

NORDQUIST, ELECT LIBERTY     :  No. S-1-SC-37227

PAC, LIBERTARIAN PARTY OF    :

NEW MEXICO and REPUBLICAN    :

PARTY OF NEW MEXICO,         :

          Petitioners,       :

   vs.                       :

MAGGIE TOULOUSE OLIVER,      :

Secretary of State           :

of New Mexico,               :

         Respondent.         :

-----------------------------x

                       HEARING

                      (EXCERPT)

                 September 13, 2018

Job:  221575

Pages:  1 - 9

Transcribed by:  Molly Bugher
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Hearing held at:

     New Mexico Supreme Court

     237 Don Gaspar Avenue

     Santa Fe, NM 87501

     (505) 827-4860

Transcript of Hearing Excerpt

Conducted on September 13, 2018 2

PLANET DEPOS
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                A P P E A R A N C E S

     FOR PETITIONERS, UNITE NEW MEXICO, HEATHER

NORDQUIST, ELECT LIBERTY PAC, LIBERTARIAN PARTY OF

NEW MEXICO, and REPUBLICAN PARTY OF NEW MEXICO:

          CARTER B. HARRISON, IV, ESQ.

          PFIEFER, HANSON & MULLINS, P.A.

          P.O. Box 25245

          Albuquerque, NM 87125

          (505) 247-4800

          CHRISTOPHER T. SAUCEDO, ESQ.

          P.O. Box 30046

          Albuquerque, NM 87190

          (505) 338-3945

          A. BLAIR DUNN, ESQ.

          WESTERN AGRICULTURE, RESOURCE AND BUSINESS

          ADVOCATES, LLP

          400 Gold Ave. SW

          Suite 1000

          (505) 750-3030
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     FOR DEFENDANT, MAGGIE TOULOUSE OLIVER,

Secretary of State:

          JANE B. YOHALEM, ESQ.

          SEAN CUNIFF, ESQ.

          DYLAN LANGE, ESQ.

          NEW MEXICO ATTORNEY GENERAL

          201 3rd Street, NW

          #300

          Albuquerque, NM 87102
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                P R O C E E D I N G S

          THE COURT:  And then after 2001, we

witnessed these nine legislative attempts to either

prohibit straight party voting or to authorize it.

          So what's the consequence of these nine

failed attempts to pass legislation that bans

straight party voting or authorizes straight party

voting?  What's the consequences of the repeal of

the statutes that reference straight party voting

including the lever machine abolishment, but not

including language when we implemented the

electronic voting machines?

          What's clear to the Court is that there is

a lot of uncertainty as to what the legislature was

trying to accomplish over the years.  So to fulfill

our responsibility we have to determine the

objective underlying the statutory scheme as a whole

and in so doing the question becomes pretty clear.

          Did the legislature intend to delegate its

decision-making authority over straight party voting

to the Secretary of State?  The answer to this

question is no.  The New Mexico Constitution

specifies that the legislature has plenary authority

over elections including the power to regulate the

manner of voting, and to enact laws that ensure the
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purity of elections.

          This power is theirs alone, and the

legislature has indicated its intent to thoroughly

regulate every aspect of voting through the election

code.  From the order in which names appear, are

listed on the ballot, which is listed in 1-10-8 to

how candidates' names must appear on a ballot, they

even speak to how you  must treat candidates that

have similar names in 1-10-6.

          They discuss a candidate, emphasis on a

candidate's, ballot position.  In 1-10-8.1 they

speak to the print, the numbering, the uniformity of

ballot size in 1-10-12.

          Void is any authorization or mention of

straight party voting.  Given the legislature's

clear authority over elections, its detailed

treatment of ballots including ink color, it strains

logic to suggest that the Secretary of State has the

discretionary authority to include straight party

voting on the ballot.

          Until the legislature makes a decision one

way or the other, the Secretary of State cannot.

          Finding no textual support that the

legislature intended to delegate its authority to

the Secretary of State, the Supreme Court is
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granting the Writ of Mandamus.

          Are there any questions?

          UNIDENTIFIED SPEAKER:  I would offer

just --

          THE COURT:  Counsel.

          Okay.  That is the decision of the Court.

We will follow it with a written opinion.

          Thank you once again for your argument and

your thorough briefing.

          UNIDENTIFIED SPEAKER:  Change of court,

please.

          (Off the record.)
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             CERTIFICATE OF TRANSCRIBER

     I, Molly Bugher, do hereby certify that the

foregoing transcript is a true and correct record of

the recorded proceedings; that said proceedings were

transcribed to the best of my ability from the audio

recording and supporting information; and that I am

neither counsel for, related to, nor employed by any

of the parties to this case and have no interest,

financial or otherwise, in its outcome.

 

____________________________

Molly Bugher

DATE:  August 23, 2018
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 I certify that a copy of this Verified Petition for Writ of Mandamus and 

Request for Stay was served in accordance with Rules 12-307 and 12-504 NMRA 

on this 20th day of December 2018, as follows: 

 

 Maggie Toulouse Oliver 
Secretary of State 
New Mexico Capitol Annex North 
325 Don Gaspar Avenue 
Suite 300 
Santa Fe, NM 87501 

   
 Hector Balderas, Esq. 

Attorney General 
408 Galisteo Street 
Villagra Building 
Santa Fe, NM 87501 

   
 
 
/s/ Michael P. DeGrandis    
Michael P. DeGrandis 
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