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INTEREST OF AMIcUS CURIAE

The New Civil Liberties Alliance (NCLA) is a nonpartisan, nonprofit
civil rights organization devoted to defending constitutional freedoms from
violations by the administrative state. The “civil liberties” of the organiza-
tion’s name include rights at least as old as the U.S. Constitution itself, such
as jury trial, due process of law, the right to be tried in front of an impartial
and independent judge, and the right to live under laws made by elected
lawmakers through constitutionally prescribed channels rather than by a gov-
ernor who is acting outside those channels and who refuses to share power
with the duly elected legislature. Yet these selfsame civil rights are also very
contemporary—and in dire need of renewed vindication—precisely because
leaders like Governor Wolf have trampled them for so long.

NCLA aims to defend civil liberties—primarily by asserting constitution-
al constraints on the administrative state. Although Americans still enjoy the
shell of their Republic, there has developed within it a very different sort of
government—a type, in fact, that the Pennsylvania and U.S. Constitutions
were designed to prevent. This unconstitutional state within state and federal
governments is the focus of NCLA’s concern.

No one other than the amicus curiae, its members, or its counsel authored

any part of this brief| or financed the preparation of this brief.



INTRODUCTION

Section 7301(c) of the Emergency Management Services Code authorizes
the governor to declare or proclaim a disaster emergency. See 35 Pa. C.S.
§ 7301(c). Section 7301(c) also allows the state of disaster emergency to be
terminated esther by the governor (by executive order or proclamation) or by
the general assembly (by concurrent resolution).

The general assembly has passed a concurrent resolution that terminates
the state of disaster emergency that Governor Wolf proclaimed on March 6,
2020, and renewed on June 3, 2020. But the governor refuses to honor the
concurrent resolution that terminated his proclamation of disaster emergen-
cy, because he claims that the termination resolution must be “presented” to
him for his signature and veto under Article III, § 9 of the Pennsylvania Con-
stitution.

The Governor’s argument is straightforward. The Presentment Clause
states:

Every order, resolution or vote, to which the concurrence of
both Houses may be necessary, except on the question of ad-
journment, shall be presented to the Governor and before it
shall take effect be approved by him, or being disapproved, shall
be repassed by two-thirds of both Houses according to the rules
and limitations prescribed in case of a bill.

Pa. Const. Art. III; § 9 (emphasis added). The governor contends that the
concurrent resolution terminating his proclamation of disaster emergency is
a “resolution ... to which the concurrence of both Houses may be necessary.”

And because the resolution does not concern a question of adjournment, the



governor contends that it must be presented to the governor for his signature
or veto “before it shall take effect.”

But the governor’s textual argument is mistaken. Section 7301(c) estab-
lishes three different mechanisms for terminating a proclamation of disaster
emergency: (1) An executive order terminating the state of disaster emergen-
cy, issued unilaterally by the governor; (2) A proclamation terminating the
state of disaster emergency, issued unilaterally by the governor; or (3) A con-
current resolution passed by both houses of the general assembly.! Hence, it
is not “necessary” for a termination edict to receive “the concurrence of
both Houses,” because termination can be effected unilaterally by the gover-
nor in a proclamation or executive order. The concurrence of both Houses is
sufficient to terminate a proclamation of disaster emergency under section
7301(c), but it is not necessary to do so.

There is a second and more serious problem with the governor’s argu-
ment. If the governor wants to insist that the general assembly’s decision to
terminate a proclamation of disaster emergency is an exercise of “legislative

power” that can only be accomplished through the bicameralism-and-

1.  See 35 Pa. C.S. § 7301(c) (“The state of disaster emergency shall con-
tinue until the Governor finds that the threat or danger has passed or
the disaster has been dealt with to the extent that emergency conditions
no longer exist and terminates the state of disaster emergency by execu-
tive order or proclamation, but no state of disaster emergency may con-
tinue for longer than 90 days unless renewed by the Governor. The
General Assembly by concurrent resolution may terminate a state of
disaster emergency at any time.”).



presentment requirements of Article III, § 9, then the Governor’s own deci-
sion to proclaim or terminate a disaster emergency must likewise be consid-
ered a “legislative” act—and the entire regime that allows the governor to
unilaterally proclaim or terminate a disaster emergency must be regarded as
an unconstitutional delegation of legislative power. The only way that the
governor might salvage the constitutionality of his powers to unilaterally pro-
claim and terminate emergencies is by acknowledging that the general as-
sembly may likewise exercise those powers when authorized by statute to do
50.

ARGUMENT

I. “THE CONCURRENCE OF BoTH HOUSES” Is NortT
“NECESSARY” FOR A TERMINATION OF DISASTER
EMERGENCY UNDER § 7301(c)

Article III; § 9 of the Pennsylvania Constitution requires presentment to
the governor only when “the concurrence of both Houses may be necessary”
to an “order, resolution, or vote.” The Presentment Clause states:

Every order, resolution or vote, to which the concurrence of
both Houses may be necessary, except on the question of ad-
journment, shall be presented to the Governor and before it
shall take effect be approved by him, or being disapproved, shall
be repassed by two-thirds of both Houses according to the rules
and limitations prescribed in case of a bill.

Pa. Const. Art. ITI, § 9. But the “concurrence of both Houses” is not “neces-

sary” to a termination of disaster emergency under section 7301(c).



A proclamation of disaster emergency may be terminated by either (1) a
proclamation or executive order issued unilaterally by the governor; or (2) a
concurrent resolution passed by both houses of the general assembly. The
text of section 7301(c) provides:

The state of disaster emergency shall continue until the Gover-
nor finds that the threat or danger has passed or the disaster has
been dealt with to the extent that emergency conditions no
longer exist and terminates the state of disaster emergency by
executive order or proclamation, but no state of disaster emer-
gency may continue for longer than 90 days unless renewed by
the Governor. The General Assembly by concurrent resolution
may terminate a state of disaster emergency at any time.

35 Pa. C.S. §7301(c). Hence, it is not “necessary” for a termination-of-
emergency edict to obtain “the concurrence of both houses” in the general
assembly. The approval of both houses is sufficient to terminate a proclama-
tion of disaster emergency under section 7301(c), but it is not necessary to do
so. Termination may also be effectuated by the unilateral decree of the gov-
ernor, without any need to surmount the bicameralism-and-presentment
hurdles of Article III, § 9.

The governor therefore cannot show that section 7301(c) violates the
presentment clause. Nor can the governor maintain that section 7301(c)
should be “interpreted” to require presentment by invoking the canon of
constitutional avoidance. The presentment requirement of article III, § 9 is
simply inapplicable because section 7301(c) does not make “the concurrence

of both Houses” a “necessary” condition for an “order, resolution, or vote”



terminating a disaster emergency to take effect. Section 7301(c) allows the
disaster emergency to be terminated e:ther by the governor’s unilateral order
or by a concurrent resolution that passes both Houses; it does not require bi-
cameral approval of a termination decree.

II. THE GOVERNOR’S ARGUMENT RENDERS His OwN
DISASTER-EMERGENCY DECREE AN UNCONSTITUTIONAL
EXERCISE OF LEGISLATIVE POWER

The governor insists that there is a constitutional problem with the gen-
eral assembly’s “terminating” a disaster-emergency decree by approving a
concurrent resolution that does not follow the bicameralism-and-
presentment procedures described in Article III, § 9 of the Pennsylvania
Constitution. Yet the governor sees nothing wrong with the fact that section
7301(c) simultaneously grants him the authority to unilaterally proclaim and
terminate states of disaster emergency without any legislative involvement
whatsoever. The governor cannot argue that the general assembly’s decision
to terminate a proclamation of disaster emergency is an exercise of “legisla-
tive power” that must surmount the bicameralism-and-presentment hurdles
of Article III, § 9, while simultaneously insisting that he may exercise those
very same powers without any need to comply with bicameralism and pre-
sentment himself. If the general assembly is constitutionally obligated to use
bicameralism and presentment when terminating a disaster-emergency de-

cree, then so must the governor use those procedures rather than act unilat-



erally without legislative involvement. Any such obligation must run both
ways.

And if the governor believes it is constitutionally acceptable for the legis-
lature to authorize /im to act unilaterally in announcing and terminating
emergencies under section 7301(c), then there is no reason why the general
assembly should be constitutionally forbidden to confer unilateral powers of
that sort upon itself without any need for the governor’s involvement. The
decision to announce or terminate an emergency disaster is either a legisla-
tive act—which must go through bicameralism and presentment—or else it
is an act of administration, which may be exercised by any person or entity
authorized by statute to carry it out. But the governor cannot plausibly con-
tend that the act of termination is “legislative” when performed by the gen-
eral assembly but somehow becomes “administrative” whenever he performs
it.

The only way that the governor can ward off a nondelegation challenge to
section 7301(c) is to say that those who announce and terminate disaster
emergencies are merely administering the laws rather than legislating. Cf. Er-
ic A. Posner and Adrian Vermeule, Interring the Nondelegation Doctrine, 69 U.
Chi. L. Rev. 1721, 1723 (2002) (“[A]gents acting within the terms of such a
statutory grant are exercising executive power, not legislative power.”). But if
that is the case, then there is no reason why the general assembly cannot par-
take in the administration of the laws so long as it is authorized by statute to

do so. Only by characterizing the termination decision as a “legislative” act



can the governor insist that the bicameralism-and-presentment procedures of
Article III, § 9 be used. But that move knocks out any possible constitutional
defense of the legislature’s decision to transfer the emergency proclamation
and termination powers to the governor to exercise on a unilateral basis.

Finally, the Governor must explain how an unfettered power to declare
and sustain a state of disaster emergency—which cannot be revoked unless
the general assembly secures veto-proof supermajorities in each of its two
chambers—can possibly be characterized as anything other than a divestiture
of the general assembly’s lawmaking powers. The state constitution vests the
legislative and lawmaking powers in the general assembly, not the governor.
See Pa. Const. Art. II; §1 (“The legislative power of this Commonwealth
shall be vested in a General Assembly, which shall consist of a Senate and a
House of Representatives.”). The legislature is constitutionally forbidden to
divest these powers by authorizing the governor to rule by executive decree
and then prevent the general assembly from overriding his decisions unless it
takes the extraordinary step of assembling veto-proof supermajorities in each
of its two legislative chambers.

This arrangement goes beyond a mere “delegation” of lawmaking pow-
ers—a practice that is controversial enough in its own right. A person or enti-
ty that “delegates” authority retasns its authority to unilaterally revoke that
delegation at will. A cabinet secretary, for example, who “delegates” statuto-

rily authorized powers to his subordinates has the right to terminate that ar-



rangement at any time, for any reason, and without any need to secure the
assent of the delegatee or any other person or institution.

The governor’s interpretation of section 7301(c) would effectuate a di-
vestiture of the general assembly’s lawmaking powers. On the governor’s
view, the only way the general assembly can reclaim its lawmaking
prerogatives in the face of a gubernatorial emergency proclamation is by
overriding the governor’s veto with a two-thirds supermajority in each house.
A transfer of lawmaking power of this kind thus ties the hands of the general
assembly, because it cannot easily recall the transferred power. This is not
mere delegation but utter and complete divestment, and it is an affront to
constitutional government. Indeed, it is precisely because the general assem-
bly does not have to secure the governor’s assent to its cancellation of a state
of disaster emergency that any temporary delegation of powers to the gover-
nor can pass constitutional muster.

ITI. ALLOWING THE GOVERNOR TO ESTABLISH AND
PERPETUATE A STATE OF DISASTER EMERGENCY,
WITHOUT ANY CHECKS IMPOSED BY THE
LEGISLATURE, WOULD ALSO GIVE THE GOVERNOR
AN UNCONSTITUTIONAL POWER TO SUSPEND THE
Laws

The governor’s argument runs into a deeper and even more serious con-
stitutional problem: If the governor is allowed to unilaterally establish and
perpetuate a state of disaster emergency, and if the general assembly is una-

ble to countermand the governor’s edicts unless it can assemble a veto-proof



majority in each of the two houses, then the governor has effectively been
given a unilateral prerogative to suspend the laws. A suspension power of this
sort is anathema to constitutional government. English monarchs repeatedly
misused this power before the Glorious Revolution, and the Pennsylvania
Constitution—like the Constitution of the United States—squelches any
possibility of a suspension power by obligating the executive to “take care
that the laws be faithfully executed.” Pa. Const. Art. IV, § 2.

The executive suspension power had a long and sordid history in Eng-
land. James I and other sixteenth- and seventeenth-century English mon-
archs claimed a power to “suspend” the laws, or at least “dispense” with
them. See Philip Hamburger, The Administrative Threat 13 (2017).? This ma-
neuver enabled the king to circumvent and usurp the prerogatives of Parlia-
ment. By relieving subjects of their duty to comply with Parliament’s enact-
ments, the king could effectively repeal or amend those statutes without Par-
liament’s involvement.

The suspension power was widely criticized, and it was vulnerable to
corruption and political favoritism. See 7d. at 13. After the Glorious Revolu-
tion, the English Declaration of Rights in 1689 abolished the suspending and
dispensing powers unless exercised with Parliamentary consent. See 7d. at 13-

14. This was the first step in establishing the fundamental principle that royal

2. The “suspending” power allowed the king to suspend a statute’s obli-
gation for all persons; the “dispensing” power enabled him to dispense
with its obligation for particular named persons. See Philip Hamburger,
The Administrative Threat 13 (2017).

10



(or executive) power could never include the power to unmake duly enacted
laws.

The governor’s argument would revive the suspension power, because it
would enable the governor to suspend the laws and rule by unilateral decree
whenever he announces a state of disaster emergency—and there would be
no check on his powers unless the general assembly can assemble a veto-
proof supermajority in each of the two legislative chambers. This view por-
tends a dangerous and unconstitutional regime of executive power not seen
in this Commonwealth in nearly 250 years. The governor’s mere say-so—
and nothing more—is all that is required to initiate and sustain a state of dis-
aster emergency under the statute. See 35 Pa. C.S. § 7301(c). And without an
effective legislative check the governor can allow these emergency powers to
continue for as long as one-third of at least one of the two legislative cham-
bers is unwilling to override his actions. History is replete with examples of
supposed “emergency” proclamations that last long past the putative
“emergency” that was used to justify the need for rule by executive decree.
See, e.g., Reichstag Fire Decree (February 28, 1933), available at:
https://bit.ly/2AhfOKW (last visited on July 1, 2020). History shows that
preventing the legislature from revoking an emergency proclamation—or re-
quiring an extraordinary bicameral supermajority before the proclamation
can be revoked —allows the executive to perpetuate an “emergency” state of

affairs for as long as he pleases.
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IV. THE GOVERNOR’S INTERPRETATION OF § 7301(c)
RAISES CONCERNS UNDER THE UNITED STATES
CONSTITUTION’S REPUBLICAN-FORM-OF-GOVERNMENT
CLAUSE

Finally, the governor’s interpretation of section 7301(c) may even raise
federal constitutional issues, because Article IV of the U.S. Constitution
guarantees to the people of every state a “republican form of government.”
U.S. Const. Art. IV, § 2. Although the federal judiciary has often regarded
the clause as non-justiciable, see Rucho v. Common Cause, 139 S. Ct. 2484,
2506 (2019), the Supreme Court has not entirely ruled out the possibility of
adjudicating such claims. See New York v. United States, 505 U.S. 144, 185
(1992) (“[Plerhaps not all claims under the Guarantee Clause present non-
justiciable political questions.”). Rule by executive decree is quite plainly not
republican government, and a regime that allows the executive to rule by de-
cree until the legislature can muster veto-proof majorities enables a governor
to prolong his “emergency” powers until long after the purported emergency
has ended. Such a blatant abdication of republican government—one that re-
vives the forbidden suspending and dispensing powers—could well revive
the U.S. Supreme Court’s willingness to police the boundaries of state gov-

erning structures.
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CONCLUSION

The Court should deny the governor’s request for relief and order him to

issue a proclamation or executive order terminating the disaster emergency.
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