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ATTORNEYS FOR PETITIONERS/PLAINTIFFS   

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF WYOMING 

 

RANCHERS CATTLEMEN ACTION LEGAL ) 

FUND UNITED STOCKGROWERS  ) 

OF AMERICA; et al.     )  

   Petitioners/Plaintiffs,  ) No. 19-CV-205-F 

vs.       ) 

       ) 

UNITED STATES DEPARTMENT OF   )  

AGRICULTURE; et al.    )  

   Respondents/Defendants. ) 

                       

 

PLAINTIFFS’ SECOND SUPPLEMENTAL MOTION  

FOR COMPLETION OF RECORD 

  
  

 Plaintiffs Ranchers Cattlemen Action Legal Fund United Stockgrowers of America, et 

al., (collectively, “R-CALF”) are filing this second supplemental motion under Local Rule 

83.6(b)(3) to complete the Administrative Record produced to the Court by Defendants United 

States Department of Agriculture, et al., (collectively “USDA”). The motion is made necessary 

by Defendants’ continued failure to disclose relevant documents in a timely fashion.  As 

recently as March 16 and 17, 2021, for example, government employees delinquently provided a 

sixth, seventh, and eighth response to the March 23, 2020 FOIA request, directed to the USDA 
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subagency Animal and Plant Health Inspection Service (“APHIS”), by releasing over 1000 pages 

of documents related to APHIS’s plans to require the cattle industry to use Radio Frequency 

Identification (“RFID”) eartag technology by January 1, 2023.  R-CALF has yet again 

determined that several of the just-released documents are highly relevant to its pending claims 

against USDA under the Federal Advisory Committee Act (“FACA”).  As before, and still to 

this date, however, Defendants have made no effort to supplement their “Administrative Record” 

by providing these documents to the Court (despite having possession of these documents since 

before Plaintiffs filed their FACA claims). 

WHO “ESTABLISHED” OR “UTILIZED” THE CATTLE TRACEABILITY WORKING GROUP?  

  As we predicted, Defendants are defending against Plaintiffs’ FACA claims by asserting 

that FACA is inapplicable to their interactions with the two advisory committees at issue in this 

case—the Cattle Traceability Working Group “(CTWG”) and the Producer Traceability Council 

(“PTC”).  Defendants’ fundamental argument is that they neither “established” nor “utilized” 

either the CTWG or the PTC, because if they did so, they were required to comply with FACA’s 

procedural requirements; Defendants have conceded that they did not so comply. 

 Accordingly, a key issue in this case is how the two committees came into existence and 

what role they played in Defendants’ ultimate decision to attempt to force RFID requirements on 

livestock producers. Defendants contend that they played no role in establishing the committees.  

Plaintiffs believe that the record clearly proves the contrary.  The purpose of this second 

supplemental motion to complete the record is to provide additional documents to the 

Court—documents that should have been included with the Administrative Record filed in July, 

2020 (as supplemented in August 2020)—confirming Plaintiffs’ allegations. These records, only 
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recently produced by Defendant APHIS, confirm what Plaintiffs have argued all along: that 

Defendants established or utilized both the CTWG and the PTC for the purpose of implementing 

an RFID mandate against cattle and bison producers, including the named Plaintiffs here.   

DOCUMENTS TO BE ADDED TO THE ADMINISTRATIVE RECORD 

 Having now received a full eight “partial” FOIA document dumps from APHIS, it is 

obvious that Defendants’ “Administrative Record” does not accurately reflect or contain all 

evidence regarding how they interacted with the CTWG and the PTC.  The Administrative 

Record also remains relatively silent on the issue of how and why Defendants concluded that 

they were not required to comply with FACA’s procedural requirements.  Because this is an 

“administrative record” case, then that record must, at a minimum, include all evidence relevant 

to the “established” and “utilized” issues, as well as the rationale behind Defendants’ refusal to 

comply with FACA.  See Administrative Procedure Act (APA), 5 U.S.C. § 706 (APA cases 

should be determined on the basis of the “whole record”). 

 R-CALF proffers five (5) additional documents that are (or should have been) part of the 

“whole Administrative Record.”  Each was drafted by APHIS and is highly relevant to the 

“established” issue.  They support R-CALF’s claim that, in the months preceding establishment 

of the CTWG (which occurred during the September 2017 meeting in Denver co-sponsored and 

co-financed by APHIS), APHIS advocated and pushed for creation of an industry-led advisory 

committee (referred to as a “task force”) to provide technical advice to APHIS on RFID-related 

issues.    

 To assist with the Court’s consideration of this Rule 83.6 motion, R-CALF provides the 

following description of the five documents (being filed with the Court along with this Motion):  
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Document #1 2nd Supp.  An email dated September 20, 2017 from APHIS’s Neil 

Hammerschmidt to two other APHIS officials, as well as a representative of Montana and a 

representative of Wisconsin.  Those five individuals were members of the 2017 Animal Disease 

Traceability (“ADT”) State/Federal Working Group, and they were scheduled to present the 

Working Group’s recommendation the following week at the “Strategy Forum on Livestock 

Traceability” in Denver.  Hammerschmidt prepared the panelists’ Power Point slides for their 

presentation; attached to his email is the “final version” of the 53 slides (numbered from 20 to 72 

in the lower right-hand cornere).  Slide Nos. 28 through 36 set out the Working Group’s 

recommendation that a comprehensive plan for implementing mandatory RFID “should be 

developed through a specialized industry-lead [sic] task force with government participation,” 

and detail the tasks that should be accomplished by this new entity.  Slide No. 70, which lists 

“Immediate Priorities,” states that one such priority is “Supporting the immediate establishment 

of an industry and State/Federal task force to prepare a plan for targeting implementation of an 

EID solution for cattle by January 1, 2023.” 

R-CALF contends that the CTWG was “established” by APHIS at the September 2017 

Denver meeting, a meeting funded and co-sponsored by USDA (as discussed in Plaintiffs’ 

previous filings).  APHIS denies that contention.  This document, however, not only supports 

but actually confirms R-CALF’s contention.  It demonstrates that during their morning-long 

presentation, senior APHIS officials told attendees that formation of an industry-led group to 

provide advice to federal officials was one of their “Immediate Priorities.” 

Document #2 2nd Supp.  An email and a seven-page document, both dated September 5, 

2017.  Written by APHIS official Alexandra Reed, the document consists of her notes from a 
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meeting held that day by the State/Federal Working group.  On Page 5, she quotes APHIS’s 

Alex Turner as saying that because “we need to get a technology standard established as soon as 

possible,” “I think the [industry-led] task force has to meet as soon as possible after the 

September Forum.”  Two other APHIS officials then expressed agreement with Turner’s 

statement.  This document demonstrates that APHIS officials fully contemplated that an 

industry-led advisory group would be established in Denver later that month, thereby supporting 

R-CALF’s claim that APHIS was the driving force in establishing the CTWG, and the role that it 

was to play in terms of establishing an RFID mandate.   

Document #3 2nd Supp.  An email dated August 9, 2017 from APHIS’s Neil 

Hammerschmidt to other members of the 2017 ADT State-Federal Working Group.  Attached to 

the email is a two-page document dated August 9, 2017 listing what Hammerschmidt deemed 

“Points of Consensus” among members of the Working Group.  One such Point of Consensus 

was a recommendation for “The establishment of an industry and State/Federal Task Force to 

develop a comprehensive ‘path forward’ proposal for the implementation of electronic ID for 

cattle.”  This document supports R-CALF’s claim that APHIS in the summer of 2017 was 

lobbying for creation of an industry-led advisory group (ultimately the CTWG) and had lined up 

the support of the State/Federal Working Group for its proposal. 

Document #4 2nd Supp.  The agenda for the July 11, 2017 meeting of the 2017 ADT 

State-Federal Working Group (five pages).  The first page states that the top item for 

consideration at the meeting was to “Review and define the expectations of the Task Force on 

EID Proposal.”  This document strongly supports R-CALF’s claim that APHIS “established” the 

CTWG.  In the summer of 2017, APHIS was not merely pushing for the CTWG’s creation; it 
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was mapping out the agenda that the CTWG would be expected to cover and the role that it 

would play in helping Defendants to create and impose a mandatory RFID requirement. 

Document #5 2nd Supp.  An email dated August 28, 2017 from APHIS’s Neil 

Hammerschmidt to other members of the 2017 ADT State-Federal Working Group.  Attached to 

the email are two agendas and an 11-page document dated August 28, 2017 listing what Mr. 

Hammerschmidt deemed “Points of Consensus” among members of such Working Group.  One 

such “Point of Consensus” was a recommendation that a “special industry lead [sic] task force 

with government participation” develop a “comprehensive plan to address the multitude of very 

complex issues related to the interpretation” of an electronic identification system for cattle.  Id. 

at 2.  Another “Point of Consensus” was that “[i]ndustry and other stakeholder feedback on the 

proposal [the comprehensive plan prepared by the industry-led taskforce] will be solicited after it 

is published by the task force.”  Id. at 3.  (Emphasis added). This document supports R-CALF’s 

claim that not only did APHIS plan for and accomplish the establishment of an “industry-led task 

force” or advisory committee (ultimately the CTWG), but it also planned to utilize such advisory 

committee’s published work to solicit support from the rest of the cattle industry.   

All of the foregoing documents are clearly relevant to Plaintiffs’ claims and to the issues 

before the Court.  They should have been included with the Administrative Record, but for 

whatever reason, Defendants made the decision to exclude them.  These five documents provide 

further evidence of the fact that Defendants “established” and “utilized” the subject advisory 

committees and, in the process, violated FACA.   

           WHEREFORE, Plaintiffs R-CALF, et al., respectfully request that the Court grant their 

Second Supplemental Motion for Completion of the Record or for Consideration of 
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Extra-Record Evidence and order that Plaintiffs’ five (5) additional documents be made part of 

the record in this case.   

 

 

 Dated this 30th day of March 2021.   

 

 

      Attorneys for Petitioners/Plaintiffs 

 

              /s/ Harriet M. Hageman    

      Harriet M. Hageman (Wyo. Bar #5-2656) 

      Senior Litigation Counsel 

      New Civil Liberties Alliance 

      1225 19th St., NW, Suite 450 

      Washington, DC 20036 

      Harriet.Hageman@NCLA.legal  

      Office Phone: 202-869-5210 

      Cell Phone: 307-631-3476 

 

 

CERTIFICATE OF SERVICE 

 

 IT IS HEREBY CERTIFIED that on March 30, 2021, a copy of PLAINTIFFS' SECOND 

SUPPLEMENTAL MOTION FOR COMPLETION OF RECORD, was filed with the Court's 

CM/ECF system, which will send notice of electronic filing to the counsel of record. 

 

 

             /s/ Harriet M. Hageman 

      Harriet M. Hageman 
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