
SUN CITY v. ACC 
Brown, J., Dissenting 

 

14 

B R O W N, Judge, dissenting: 
    
¶35 The majority errs by giving virtually absolute deference to the 
Commission’s groundbreaking decision to approve EPCOR’s application to 
consolidate five dissimilar sewer districts and adopt the same rate for each 
district.  Even though our Constitution and statutes prohibit the imposition 
of discriminatory charges or rates, the Commission never determined 
whether this new consolidated rate design discriminates among groups of 
customers who are quite dissimilar, other than they now share a common 
owner.  Not only did the Commission fail to resolve the discrimination 
issue, plainly raised by SCHOA, it washed its hands of any responsibility 
to address it.   

¶36 Despite this gaping hole in the Commission’s ruling, the 
majority pushes the highly deferential treatment afforded the Commission 
for more than a century even further by concluding that EPCOR’s new rates 
run afoul of neither Article 15, § 12 of the Constitution (“anti-discrimination 
clause”) or § 40-334(A).  The majority summarily holds that rates are not 
discriminatory under our statutes and Constitution whenever the 
Commission resolves conflicting evidence to conclude that customers 
receive “like and contemporaneous service.”  Yet the Commission itself 
offered no explanation why a uniform rate does not impose a 
discriminatory charge on residents when the cost to serve those residents 
differs drastically.  Nor did the Commission even attempt to explain how 
the uniform rate does not subject Sun City customers to prejudice or 
disadvantage under § 40-334(A).  The majority concludes nonetheless that 
the decision to force SCHOA to subsidize four other sewer districts through 
consolidation was not arbitrary and is supported by substantial evidence.      

¶37 I cannot agree with these broad conclusions, particularly 
considering the Commission’s complete failure to address whether 
consolidation violates the anti-discrimination clause or § 40-334(A).  Given 
the importance of the Commission’s role in our state government, 
Arizonans deserve a thorough constitutional and statutory analysis of this 
newly minted policy.  I would therefore remand the matter to the 
Commission with an instruction to squarely address the discrimination 
issues raised by SCHOA.  See A.R.S. § 40–254.01(A) (granting this court the 
power to remand an order of the Commission “upon a clear and satisfactory 
showing that the order is unlawful or unreasonable”). 

A.  

¶38 I must first address the fundamental problem underlying 
much of the majority’s analysis—excessive deference.  For decades, both 
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this court and our supreme court have repeated broad pronouncements 
suggesting that Commission decisions, especially in rate cases, are 
essentially untouchable.  Those statements stem from the perception that 
the judiciary has an extremely narrow role in these types of cases.  That 
perception is not necessarily wrong, especially when the Commission 
resolves highly technical matters within its expertise.  I believe our supreme 
court should clarify, however, our proper function in reviewing complex 
legal issues like discrimination so that the judicial branch may continue to 
ensure that the Commission follows its constitutional and statutory 
obligations.  Otherwise, one may fairly question why we are even asked to 
review these types of cases, with all their complexities, when the outcome 
is essentially predetermined.   

¶39 The majority correctly notes that we are not free to disregard 
controlling authority of our supreme court.  As explained below, however, 
some of the authority commonly cited for the extraordinary deference given 
to the Commission has its origins in dicta, and flawed dicta at that.  See 
Town of Chino Valley v. City of Prescott, 131 Ariz. 78, 81 (1981) (“Dictum thrice 
repeated is still dictum.  It is a court’s statement on a question not 
necessarily involved in the case and, hence, is without force of                
adjudication. . . .  It is not controlling as precedent.”). 

¶40 The majority’s extreme deference to the Commission, notably 
urged by EPCOR and the intervening districts, is but the latest in a 
problematic trend originating with oft-repeated dicta in Tucson Gas:  “While 
it is not so named,” the Commission is “in fact, another department of 
government,”  and “[i]ts exclusive field may not be invaded by either the 
courts, the legislative, or executive.”  15 Ariz. at 306.  In that case, the 
legislature had passed a law prohibiting utilities from charging for more 
than the actual amount of resources furnished to the consumer.  Id. at 296.  
Notwithstanding this law, a utility attempted to collect a minimum rate 
from its customers.  Id.  The question before the court was whether the 
legislative act was unconstitutional.  Id.  The two-justice majority held that 
the legislature had attempted to “fix rates,” a power that lay solely with the 
Commission, and thus the statute could not stand.  Id. at 301, 307–08. 

¶41 Tucson Gas takes a dim view of the judiciary’s role in 
reviewing Commission decisions.  To reach its holding, the supreme court 
noted “[t]he unwisdom and impracticability of imposing upon the courts, 
in the first instance, this kind of litigation.”  Id. at 305.  This led the court to 
conclude that Arizona’s founders “knew the evil, and sought to correct it in 
the fundamental law of the state by constituting the Corporation 
Commission a body empowered . . . to exercise not only legislative but the 
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judicial, administrative, and executive functions of the government. . . .  Its 
exclusive field may not be invaded by either the courts, the legislative, or the 
executive.”  Id. at 306 (emphasis added).  This or similar language has been 
recycled often in framing the standard for reviewing the Commission’s 
decisions.  See, e.g., RUCO, 240 Ariz. at 111, ¶ 12; Ariz. Corp. 
ex rel. Woods, 171 Ariz. 286, 292 (1992); Consol. Water Utils., Ltd. v. Ariz. Corp. 

, 178 Ariz. 478, 483 (App. 1993); , 
169 Ariz. 279, 283 (App. 1991); supra ¶ 13.  Applied literally, it leaves no role 
for the courts to fill. 

¶42 I cannot say whether the two justices in the Tucson Gas 
majority (only one of whom was a delegate to our state’s constitutional 
convention) had the better claim to original intent than did the dissenting 
justice (also a delegate), but I would not quarrel with the notion of absolute 
deference to the Commission that Tucson Gas embraces if it were actually 
mandated by the text of our Constitution.  But that is not the case.     

¶43 Contrary to popular belief, the Commission is not, “in fact, 
another department of government.”  See Tucson Gas, 15 Ariz. at 306.  As 
Article 3 of the Constitution plainly states, “[t]he powers of the government 
. . . shall be divided into three separate departments.”  Ariz. Const. art. 3 
(emphasis added).  Article 3 further states that unless the Constitution itself 
provides otherwise, no department may “exercise the powers properly 
belonging to either of the others.”  Id.  So while the Constitution expressly 
gives the Commission the authority and responsibility to exercise various 
aspects of each of the three governmental powers, the Commission is still 
not an independent and coequal branch of government on equal footing 
with the legislative, executive, or judicial branches. 

¶44 The Constitution’s silence on this issue is a sufficient basis to 
conclude that the Commission is neither a fourth branch of government nor 
exempt from judicial review.  But that silence is even more prominent given 
the conditions in which Arizona’s government was founded.  The framers 
of our Constitution, distrustful of concentrations of governmental power, 
explicitly dispersed that power among different institutions in our state’s 
new government.  John D. Leshy, The Making of the Arizona Constitution, 20 
Ariz. St. L.J. 1, 70 (1988).  They believed “that process and structure are key 
controls on the tendency to abuse power.”  Id.  And despite their cardinal 
“concern with direct democracy,” the framers “had no real reason to regard 
judicial review as antidemocratic” because of independent democratic 
safeguards on the judiciary.  Id. at 75 (discussing, for example, the ease of 
amending the Constitution).  Neither the legislature nor the executive 
branch is immune from judicial review, even though each is a coequal 
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branch with the judiciary.  It is, after all, the function of the judiciary is to 
review the constitutionality of “the acts of other departments”—a 
proposition widely accepted at the time of statehood.  Id. at 74.  That being 
the case, why the courts have come to concede virtual autonomy to the 
Commission is a mystery.  

¶45 Given the language of Article 3, had the framers wanted the 
Commission to be treated as a fourth branch of government virtually 
immune from judicial review (unlike the other branches), they would 
certainly have expressed such an extraordinary proposition in the text.  But 
for some reason our courts have failed to consistently recognize that 
principle.  Over 35 years ago, responding to the Commission’s argument 
suggesting its decision was not subject to judicial review, this court 
explained that the Commission is not exempt from the “general principle 
that agency proceedings leading to rate decisions are . . . subject to judicial 
scrutiny and review relating to compliance with statutory requirements 
and constitutional due process standards.”  State ex rel. Corbin v. Ariz. Corp. 

, 143 Ariz. 219, 224 (App. 1984).  Though we acknowledged the 
Commission’s “constitutional genesis,” we found “no validity” in its 
assertion that the judiciary had no role to play.  See id. at 224–25.  Despite 
that finding, Arizona’s appellate decisions continue to cite Tucson Gas’s 
broad dicta implying that judicial review of Commission decisions means 
we will affirm if there is any basis whatsoever for doing so. 

¶46 As relevant here, the Commission’s power is “to prescribe 
classifications, rates, charges, rules, regulations, or orders.”  Tucson Gas, 15 
Ariz. at 307.  Thus, in the realm of ratemaking, what Tucson Gas stands for 
is that neither the legislature nor the courts can set rates or charges.  But it 
must still be the province and the duty of the courts to determine (once a 
rate is prescribed) whether it is just, reasonable, and not discriminatory. 

¶47 Ultimately, there is ample room in the scheme of separation 
of powers for both the Commission and the courts to carry out our 
respective roles.  It is the Commission, not the courts, that has the expertise 
required to develop the complex set of facts necessary to perform its 
constitutional function and, ultimately, to articulate how those facts 
support its ultimate decision.  See Marco Crane & Rigging v. Ariz. Corp. 

, 155 Ariz. 292, 294 (App. 1987); Campbell v. Mountain States Tel. & 
Tel. Co., 120 Ariz. 426, 431–32 (App. 1978).  Indeed, it would be the height 
of judicial pride to conclude otherwise because, unlike the Commission, we 
have neither political constituencies nor any special expertise in, what our 
framers themselves called, “the most complicated subject in the economic 
world.” The Records of the Arizona Constitutional Convention of 1910, 979 (John 
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S. Goff ed., 1991); see also Marsh v. Or. Nat. Res. Council, 490 U.S. 360, 377 
(1989) (noting deference should be at its height when a high level of 
technical experience is required to resolve the issue); Chevron, U.S.A., Inc. v. 
Nat. Res. Def. Council, Inc., 467 U.S. 837, 865 (1984) (“Judges are not experts 
in the field, and are not part of the political branches of Government.”).  

¶48 But judicial review is meaningless if reviewing courts merely 
“rubberstamp” Commission decisions without ensuring the Commission 
complied with, or at least demonstrated its awareness of, its constitutional 
and statutory obligations.  See NLRB v. Brown, 380 U.S. 278, 291–92 (1965); 
see also Pub. Citizen Health Research Grp. v. Tyson, 796 F.2d 1479, 1505 (D.C. 
Cir. 1986) (explaining that a reviewing court owes no deference “when the 
agency simply has not exercised its expertise”); cf. Gaveck v. Ariz. State Bd. 
of Podiatry Exa , 222 Ariz. 433, 438, ¶ 18 (App. 2009) (“Without clearly 
articulated standards as a backdrop against which the court can review 
discipline, the judicial function is reduced to serving as a rubber-stamp for 
the Board’s action.” (citation omitted)).  Although we do not “decide 
matters entrusted to other branches,” we remain obliged to “determine 
respective constitutional boundaries.”  State v. Maestas, 244 Ariz. 9, 15, ¶ 28 
(2018) (Bolick, J., concurring); see Forty-Seventh Legislature of State v. 
Napolitano, 213 Ariz. 482, 485, ¶ 8 (2006) (“[D]etermin[ing] whether a branch 
of state government has exceeded the powers granted by the Arizona 
Constitution . . . traditionally falls to the courts to resolve.”).  That the 
Commission is a powerful and centralized government agency with 
authority over necessities of life like water, wastewater, and electricity only 
makes it more imperative that we carry out this duty when reviewing 
Commission decisions.  See Gutierrez-Brizuela v. Lynch, 834 F.3d 1142, 1155 
(10th Cir. 2016) (Gorsuch, J., concurring). 

¶49 The proper exercise of our judicial function respects the 
Commission’s expertise by ensuring the Commission has, in fact, exercised 
that expertise.  Our review must remain probing enough to require that the 
Commission clearly articulates logical reasons for its decisions.  See Motor 

, 463 U.S. 29, 42–43 (1983); 
In re Permian Basin Area Rate Cases, 390 U.S. 747, 792 (1968) (explaining that 
the court’s responsibility was to assure itself that the Federal Power 
Commission gave “reasoned consideration to each of the pertinent factors.  
Judicial review of the Commission’s orders will therefore function . . . only 
if the Commission indicates fully and carefully the methods by which, and 
the purposes for which, it has chosen to act . . . .”).  When we do so it ensures 
that the Commission remains accountable to the voting public whose votes, 
in Arizona at least, ultimately decide the course the Commission will take.  
See Ariz. Const. art. 15, § 1; see also Eduardo Jordão & Susan Rose-
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Ackerman, Judicial Review of Executive Policymaking in Advanced Democracies: 
Beyond Rights Review, 66 Admin. L. Rev. 1, 46 (2014).  It is critical, therefore, 
that the Commission explain the reasons for its decisions so that the 
voters—who share the benefits or burdens of those decisions—can make 
informed decisions at the ballot box.  If our review fails to ensure that the 
Commission provide an adequate answer to fairly presented arguments of 
constitutional magnitude, then we undermine the people’s ability to carry 
out their critical function within our constitutional framework.  See Ariz. 

, 171 Ariz. 286, 297 n.9 (1992) (“Under 
Arizona’s system . . . the remedy for regulatory abuse is election.”). 

¶50 Resolving claims of discriminatory ratemaking under the 
anti-discrimination clause and § 40-334 is, in no small way, the proper way 
for the courts and the Commission to carry out our respective roles.  
Whether discrimination has occurred is ultimately a legal question, but 
answering that question undoubtedly depends heavily on the complex set 
of facts underlying ratemaking.  In this context, it is the Commission, not 
this court, that is expert at developing those facts, articulating a rational 
connection between those facts and its chosen policy, and ultimately, as 
relevant here, offering a reasoned justification as to why its decision does 
not violate the prohibitions of our Constitution and statutes.  Only when 
the Commission has brought its expertise to bear on the issue can we 
properly carry out our duty to review whether consolidation violates the 
anti-discrimination clause or § 403-34.  That is the only way we can ascertain 
whether the Commission has exceeded constitutional and statutory 
boundaries by imposing a discriminatory charge.  And it is no answer to 
say that the Commission’s lack of analysis is irrelevant because our review 
is de novo anyway.  We are not empowered to make decisions in the first 
instance.  De novo review is just that, review.    

¶51 This case presents an ideal opportunity, then, for our supreme 
court to clarify that Commission decisions are not untouchable by the 
judiciary.  They are subject to judicial review as contemplated by the 
Constitution and statutes that outline the process aggrieved parties may 
follow in challenging a Commission order. And if the standards for 
evaluating a discrimination claim under Article 15, § 12, or § 40-334 are 
different than they are in other areas of the law, I urge the supreme court to 
announce and explain such standards. 

¶52 In sum, we should not be so willing to defer to the 
Commission that we create answers to arguments it never addressed in the 
first instance, simply because it wears different constitutional hats.  The 
word “discrimination” or “discriminatory” does not even appear in the 
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Commission’s findings of fact and conclusions of law; nor is there any 
reference to the relevant statute or constitutional provision.  Not only do 
we have the authority to remand under these circumstances, it is our 
obligation to do so.  When the Commission fails to meaningfully address a 
constitutional challenge to its proposed plan of action, and thereby ignores 
its duty to exercise its limited judicial power, traditional separation of 
powers principles require remanding so the Commission may address the 
constitutional challenge. 

B. Rate Discrimination 

¶53 Putting aside my disagreement with the deferential posture 
applied by the majority, under even that extremely generous standard of 
review, I would remand this case based on the Commission’s failure to 
address SCHOA’s claim that the consolidated rate structure violates the 
constitutional and statutory prohibitions against discrimination. 

¶54 The Commission’s failure to consider the prospect of 
discrimination may be due to the originality of SCHOA’s claim.  The 
Commission and the majority seem to understand SCHOA to argue that a 
consolidated rate discriminates against them because they receive different 
“services” within the meaning of the anti-discrimination clause and                 
§ 40-334.  Supra ¶¶ 19–23.  I read it differently.  It seems clear to me that 
SCHOA has been saying all along that a uniform charge for wastewater is 
unconstitutionally discriminatory because it costs so much less for EPCOR 
to provide SCHOA’s residents with the “like and contemporaneous 
service” it provides the other districts—wastewater treatment.7 

¶55 SCHOA therefore argues that not only did the Commission 
fail to adequately explain why it rejected SCHOA’s evidence and 
arguments about discrimination, but it appears the Commission failed to 
even consider the possibility that a uniform rate was discriminatory.  And, 
as SCHOA emphasizes, the Commission’s decision represents an abrupt 
and substantial departure from its own precedent.  Unlike the majority, I 
believe SCHOA has clearly and convincingly demonstrated that the 
Commission’s decision is “arbitrary, unlawful or unsupported by 

 
7  For example, the opening brief states that “[r]ate discrimination thus 
arises when (1) a utility imposes a single, uniform rate on consumers in 
separate communities notwithstanding vast differences in the utility’s cost 
to serve those communities,” and (2) “[w]hen a firm sells the same service 
at rates which are not proportional to costs, discrimination results.”  
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substantial evidence.”  Litch , 178 
Ariz. 431, 434 (App. 1994). 

¶56 A Commission decision is supported by substantial evidence 
when it contains “evidence which would permit a reasonable person to 
reach the Commission’s result.”  Sierra Club, 237 Ariz. 568, 575, ¶ 22; see also 
Universal Camera Corp. v. NLRB, 340 U.S. 474, 481 (1951) (noting a reviewing 
court cannot just “read only one side of the case and, if they find any 
evidence there, [conclude] the administrative action is to be sustained and 
the record to the contrary is to be ignored”).  Even if substantial evidence 
supports the Commission’s choice, it “may in another regard be ‘arbitrary, 
capricious, an abuse of discretion, or otherwise not in accordance with 
law’—for example, because it is an abrupt and unexplained departure from 
agency precedent.”  . Orgs., Inc. v. Bd. of 
Governors of Fed. Reserve Sys., 745 F.2d 677, 683 (D.C. Cir. 1984).  Decisions 
should also be set aside as arbitrary when they “fail[] to consider an 
important aspect of the problem” or to “articulate a satisfactory explanation 
for its action including a ‘rational connection between the facts found and 
the choices made.’”  State Farm, 463 U.S. at 43 (citation omitted). 

¶57 This standard, undoubtedly, does not demand “further 
justification .  .  . by the mere fact of policy change” from the Commission, 
but it does demand “a reasoned explanation . . . for disregarding facts and 
circumstances that underlay or were engendered by the prior policy.”  FCC 
v. Fox Television Studios, 556 U.S. 502, 515–16 (2009) (emphasis added).  
Importantly, we may not supply that explanation when the Commission 
has not.  See Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 2127 (2016).  
Among other things, our attempt to do so would itself violate the separation 
of powers.  See Ariz. Const. art. 3; Chenery Corp., 332 U.S. at 196.  As the 
United States Supreme Court explained long ago:  

If the administrative action is to be tested by the basis upon 
which it purports to rest, that basis must be set forth with such 
clarity as to be understandable.  It will not do for a court to be 
compelled to guess at the theory underlying the agency’s 
action; nor can a court be expected to chisel that which must 
be precise from what the agency has left vague and indecisive. 
In other words, “We must know what a decision means before 
the duty becomes ours to say whether it is right or wrong.” 

Chenery Corp., 332 U.S. at 196–97 (citation omitted).  As noted, the 
Commission has an essential constitutional role to play.  And when we 
resolve issues the Commission should have addressed in the first instance, 
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we intrude on its constitutionally assigned ratemaking role.  Ariz. Const. 
art. 15, § 3. 

¶58 I emphasize these points not because the majority disagrees 
with them, but because reasonable application of these principles compels 
the conclusion that when the Commission decided to abandon long-
favored cost-causation principles in favor of consolidation—and became 
aware that such consolidation could trigger discrimination in violation of 
both our statutes and Constitution—it was required to provide  reasons for 
the change that are legally defensible and supported by evidence.  See 
Freeport M , 244 Ariz. 409, 414–17,                  
¶¶ 20–33 (App. 2018) (recognizing that (1) avoiding “rate shock” may 
permit the Commission to “deviate from strict cost of service” but that 
“does not mean that the instant rate allocation necessarily passes 
constitutional muster;” and (2) evaluating the record to determine if this 
was “sufficient justification”).  

¶59 Despite various warning signs that a consolidated rate might 
be discriminatory, the Commission never made any finding or offered any 
explanation that consolidating the five districts in a way that will compel 
SCHOA to subsidize the other four districts is not unconstitutional 
discrimination or does not violate A.R.S. § 40-334(A).  The Commission 
glossed over facts that seem to fall within the prohibitions of both our 
Constitution and statutes, for example, citing “the fact that only Sun City 
customers would provide any subsidies” to other EPCOR districts as a great 
boon in favor of consolidation, seemingly suggesting that SCHOA’s 
customers should feel elated that they are the only ones who will have to 
pay a portion of the sewer bills for customers in the other districts.8   

¶60 Perhaps the most troubling aspect of this case, though, is that 
the Commission seemed to go out of its way to make clear it did not intend 
to provide an explanation as to why a consolidated rate was not 
discriminatory.  In addressing the arguments concerning cost-causation, 
the Commission relied heavily on the EPA/NARUC study.  That study 
employed the Bonbright Eight-Criteria standard, which includes 

 
8  Notably, the Sun City district has substantially more customers than 
any of the other four districts:  Agua Fria serves 6,829 customers; Anthem 
serves 9,025 customers; Mohave serves 1,511 customers; Sun City West 
serves 17,450 customers; and Sun City serves 31,570 customers.  And 
unique among the five districts is that Sun City’s wastewater is treated at 
the City of Tolleson Wastewater Treatment Plant, which EPCOR neither 
owns, operates, nor controls.   
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“[a]voidance of ‘undue discrimination’ in rate relationships.”  Although 
this study concluded that a single-tariff approach was “generally 
consistent” with some of the Bonbright factors, the Commission expressly 
declined to reach any conclusion about whether a single-tariff approach 
was discriminatory and simply stated that “regulators have more room for 
discretion as to fairness, discrimination, and efficiency.”   

¶61 In Arizona, however, our Constitution states there shall be 
“no discrimination”; it does not give regulators permission to discriminate 
so long as they do not abuse their discretion.  Ariz. Const. art. 15, § 12.  As 
a constitutional and statutory directive, the question of discrimination was 
surely “an important aspect of the problem” the Commission was required 
to resolve.  See State Farm, 463 U.S. at 4; see Earth Island Inst. v. Hogarth, 494 
F.3d 757, 760–61 (9th Cir. 2007) (recognizing that an agency action that fails 
to comply with “Congressional mandates” is arbitrary).  Given the 
Commission’s finding that Sun City alone would subsidize the other 
EPCOR districts, which on its face implicates some type of discrimination, 
the need to resolve whether that discrimination violates Arizona law seems 
especially pressing.  Although the onus was on the Commission to explain 
why such subsidization was not unlawful, it plainly chose to ignore the 
issue.  That alone renders the Decision arbitrary. 

¶62 Charitably construed, the Decision could be read to say that 
the consolidated rate is discrimination but that it is justified on the grounds 
that “simply comparing utility rates in neighboring areas . . . is not by itself 
typically a valid basis for assessing whether rates for a company are just 
and reasonable because a host of factors can influence rate disparity 
between and among individual companies and municipal utilities.”  If that 
were true, then no one could doubt that, given the mandates of our 
Constitution and statutes, we would be required to apply some tier of 
scrutiny to the Decision.  The point, however, is that we should not have to 
guess.  The Commission should have at least explained what those “factors” 
were, why they applied in this case to make the newly consolidated rate 
structure legally permissible, and what legal standard it used to reach its 
conclusion.9  Only then can we fulfill our proper role to ensure that the 
Commission has not contravened constitutional or statutory boundaries. 

 
9  SCHOA argues that as a right guaranteed by the Arizona 
Constitution, rate discrimination should receive strict scrutiny review.  Yet 
the Decision does not address this contention, nor the applicable standard 
of review.  The Commission should have, at the least, stated how it 
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¶63 Although the Commission may have indicated that it 
considered cost evidence, it never explained how abandoning costs did not 
create discrimination.  The five reasons the Commission offered on pages 
201–206 of the Decision do nothing to change this conclusion.  Of these, only 
the first and last reasons cited by the majority, supra ¶ 26, implicate in any 
way the discrimination question, but they still offer no rational connection 
between the facts found and the choices made.  For example, the 
Commission explained it was abandoning “traditional cost-causation 
ratemaking, as applied to date” but that did not matter because it will 
follow cost-causation principles after consolidation, viewing the districts as 
one whole.  This “model of circular reasoning, in which the premises of the 
argument feed on the conclusion,” does nothing to explain why the 
consolidation itself—which compels Sun City residents to subsidize other 
EPCOR customers—does not create illegal discrimination, and as such 
cannot pass muster.  See Wesberry v. Sanders, 376 U.S. 1, 25 (1964) (Harlan, 
J., dissenting); Elec. Consumers Res. Council v. FERC, 747 F.2d 1511, 1515–16 
(D.C. Cir. 1984) (reasoning that a FERC decision was deficient for an 
“absence of evidence and explanation” when the “proposed rate design 
result[ed] in a cross-subsidization” and FERC offered only circular 
reasoning to deny the existence of rate discrimination); see also Maher 

, 816 F.3d 888, 890–91 (D.C. Cir. 2016) 
(reasoning that the commission’s order approving a disparity in rental rates 
offered an inadequate explanation because, among other things, it relied on 
circular reasoning). 

¶64 A concerning theme of the Decision is the Commission’s 
apparent acceptance of Verrado’s claim that stand-alone rates would be 
unconstitutional because “price discrimination” would continue to exist 

 
addressed SCHOA’s constitutional arguments—what is being compared 
and analyzed.  The majority seems to conclude that no constitutional injury 
sufficient to trigger any form of scrutiny occurred merely because the 
Commission said so.  I know of no area of constitutional law where we 
determine whether an injury has occurred by simply deferring to the 
decision of the body we are reviewing, especially when that decision is 
silent on the matter.  At any rate, the majority’s premise is inaccurate—even 
if we find no “substantial burden” of a fundamental right, then the law or 
decision at issue remains subject to review, albeit under a lower level of 
scrutiny. 
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amongst the five districts.10  To the extent discrimination was occurring 
before consolidation, it was not created by SCHOA.  Before EPCOR 
acquired SCHOA, it could not be said that SCHOA’s lower costs created 
any discrimination between it and the other districts involved in this case.  
According to the Commission’s logic, however, the day after EPCOR 
acquired SCHOA an immediate discrimination problem arose because the 
other districts’ less efficient systems caused their customers to have to pay 
higher rates.11  The majority also appears to embrace this logic, which 
essentially means that going forward a single tariff must be used for all 
multi-district public service corporations because to find otherwise would 
be discriminatory.  This approach ignores the obvious fact that until EPCOR 
decided it would be profitable to acquire the wastewater rights of these 
districts, nothing about their differing rate structures was discriminatory.  
The only thing that changed was ownership of the districts.  I cannot believe 
the framers of our Constitution contemplated that the anti-discrimination 
clause could be used as a sword here to compel consolidation under the 
guise of eliminating discrimination.  Similarly, I see nothing in § 40-334 
suggesting that the legislature intended to require that outcome.   

¶65 Consolidation is not like typical ratemaking.  The obvious 
potential for discrimination exists when dissimilar districts are 
consolidated.  It is therefore plain that the Commission must consider any 
discriminatory impact before consolidation.  Such caution is warranted here, 
because this decision will undoubtedly set precedent for future 
consolidation cases.  And if today’s holding is any barometer, such 
consolidation will occur without regard to where the districts are located, 
what their customers have paid in the past, what sacrifices they may have 
made to build and maintain a different (and arguably more efficient) 
system, or whether better management has allowed them to keep their 
unique, and perhaps less costly, systems.  Moreover, forced consolidation 

 
10  The Commission, apparently making this implicit finding without 
any constitutional or statutory analysis, somehow believed it was 
appropriate to reach that determination and yet failed to address the 
alleged discrimination asserted by SCHOA. 
 
11  Other entities that own multiple water or wastewater treatment 
systems in Arizona with different customer rates for each system will likely 
be surprised to discover that, according to the Commission’s implicit 
reasoning in this case, they are now violating the anti-discrimination 
provisions at issue here.  Of course, if the entities are in favor of 
consolidation, then this case will presumably make it easier for them to win 
Commission approval to do so.   
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may occur even though the majority of customers in a particular district 
might like to avoid dealing with a larger administrative bureaucracy.    

¶66 The Commission states—and the majority appears to 
accept—that it “generally believes that consolidating smaller utilities into 
larger utilities is beneficial to the smaller utilities and their customers, and 
that principle should apply equally in the context of consolidating distinct 
geographically defined utility districts into a unified district.” If 
consolidation is discriminatory, however, that would present an obstacle to 
the Commission’s new policy.  The Commission’s vague “belief” of what is 
good for consumers generally, as a matter of policy, is no answer to the 
question of whether rates discriminate against a group of ratepayers 
specifically. 

¶67 Likewise, the evidence relied on in ¶ 22 of the majority 
opinion does not address SCHOA’s claim that, again, is grounded in the 
assumption that the districts receive like and contemporaneous services.  
The Commission’s finding that “[t]here is not an appreciable difference in 
the wastewater service received by customers located in different EPCOR 
wastewater districts” completely misses the mark.  (Emphasis added.)  It 
has no bearing on SCHOA’s claim of discriminatory charges.  The only cited 
evidence that addresses whether consolidation would impose a 
discriminatory charge on Sun City customers is the testimony of Shawn 
Bradford, EPCOR’s vice president of corporate services, who generally 
opined that costs would be fairly consistent throughout the five districts. 
But Bradford could not say whether this was true of Sun City because 
EPCOR has no control over costs at the Tolleson plant, where Sun City’s 
wastewater is treated.  Thus, his statement that he “would think that the 
operating costs to treat the effluent . . . is roughly the same” rested, by his 
own admission, on sheer speculation.  I do not agree that purely speculative 
testimony of one witness is “evidence which would permit a reasonable 
person to reach the Commission’s result.”  See Sierra Club Grand Canyon 
Chapter, 237 Ariz. at 575, ¶ 22; City of Tucson v. Citizens Utils. Water Co., 17 
Ariz. App. 477, 481 (1972) (“Mere speculation and arbitrary conclusions are 
not substantial evidence and cannot be determinative.”). 

¶68 The failure of the Commission to provide a reasoned 
resolution of SCHOA’s discrimination claim, and the majority’s labored 
effort to uphold its decision despite that absence, is perhaps the best 
evidence of why we should not opine on such issues without the benefit of 
a reasoned explanation by the Commission—here, the majority’s holding 
saps the anti-discrimination clause, as well as § 40-334, of virtually all 
meaning.  In short, we should not have to guess as to such explanation. 



SUN CITY v. ACC 
Brown, J., Dissenting 

 

27 

¶69 Existing caselaw in this area is quite sparse, with almost no 
cases construing the two anti-discrimination provisions.  In Town of 
Wickenburg v. Sabin, 68 Ariz. 75, 77 (1948), however, our supreme court 
stated that “the law on discrimination as applied to public service 
corporations generally is well settled.”  The court explained how a public 
service corporation can avoid acting in a discriminatory manner: 

The charges must be equal to all for the same service under 
like circumstances. A public service corporation is impressed 
with the obligation of furnishing its service to each patron at 
the same price it makes to every other patron for the same or 
substantially the same or similar service. . . .  The common law 
upon the subject is founded on public policy which requires 
one engaged in a public calling to charge a reasonable and 
uniform price to all persons for the same service rendered 
under the same circumstances.   

Id. at 77–78 (quoting 4 Eugene McQuillin, Municipal Corporations § 1829 
(2d ed. 1943)).  Relying on Wickenburg, this court has further described the 
non-discrimination doctrine as the “obligation of a public service 
corporation to provide impartial services and rates to all its customers 
similarly situated.”  Miller v. Salt River Valley Water Users  Ass n, 11 Ariz. 
App. 256, 260 (1970).   Neither Wickenburg nor Miller, however, relied on the 
Arizona Constitution or § 40-334 because neither involved a public service 
corporation and thus provide little guidance on construing these anti-
discrimination provisions.  See Miller, 11 Ariz. App. at 260 (noting the 
provision while passing over the defendant’s argument). 

¶70 As stated above, supra ¶ 54, SCHOA raises an atypical 
discrimination claim.  It argues the charge imposed creates disparate rates 
of return among the five districts and that, of these, Sun City alone is 
prejudiced.  Despite the majority’s skepticism of such a claim, other courts 
in similar contexts agree that such a rate structure is discriminatory.  E.g., 
Cities of Riverside & Colton v. FERC, 765 F.2d 1434, 1439 (9th Cir. 1985); Ala. 
Elec. Co-op., Inc. v. FERC, 684 F.2d 20, 28 (D.C. Cir. 1982); Glacier State Tele. 

, 724 P.2d 1187, 1191 (Alaska 1986).  And 
SCHOA’s claim tracks the plain language of both anti-discrimination 
provisions.  See Ariz. Const. art. 15, § 12 (forbidding public service 
corporations from imposing discriminatory charges as between “persons or 
places” to which it provides “a like and contemporaneous service”);                 
§ 40-334 (providing that a public service corporation may not “make or 
grant any preference or advantage to any person or subject any person to 
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any prejudice or disadvantage” relating to the corporation’s “rates, charges, 
services, facilities or in any other respect”). 

¶71 Today, however, absent intervention by our supreme court, 
the majority permanently shuts the door on any similar constitutional 
argument whenever the Commission concludes that a utility’s customers 
receive “like and contemporaneous service,” even though there is 
substantial evidence to the contrary.  This is so because, according to the 
majority, “where customers receive ‘like and contemporaneous service,’ 
rate parity is not only encouraged, but constitutionally required.”  Supra       
¶ 19.  Again, SCHOA is not contending that the difference in the costs to 
treat its wastewater means it receives a different “service” within the 
meaning of the anti-discrimination clause; rather, it asserts that EPCOR 
imposes a discriminatory charge for rendering that service.  Moreover, the 
majority’s apparent conclusions—that this court can find a violation of the 
anti-discrimination clause only when customers do not receive similar 
service and that we must defer to the Commission’s evaluation of such 
service—are at odds with the text and purpose of our Constitution. 

¶72 The anti-discrimination clause prevents utilities from 
“discriminat[ing] in charges . . . between persons or places for rendering a 
like and contemporaneous service.” Ariz. Const. art. 15, § 12.  Our 
obligation is to consider “the plain meaning of the words as enacted.”  Ariz. 

, 200 Ariz. 515, 518, ¶ 9 (2001).  As relevant here, 
the clause plainly covers a scenario where a utility makes a demand, Charge 
Black’s Law Dictionary (4th ed. 1954), on one group of customers, in 
connection with treating their wastewater, see Service Black’s Law 
Dictionary (4th ed. 1954) (“[t]he furnishing of water, heat, light and power, 
etc.”), that is unfair when compared to the demands it places on other 
customers, Discrimination Black’s Law Dictionary (4th ed. 1954).  It is 
difficult to imagine what could make a charge discriminatory in violation 
of this section, if EPCOR’s plan to force its Sun City customers to subsidize 
the other districts does not meet that description.  Indeed, taken to its 
endpoint, the majority’s reading of the anti-discrimination clause declares 
that courts, experts, and the Commission itself have been wrong all along 
about ratemaking in Arizona:  Consideration of costs is irrelevant because, 
regardless of costs, the anti-discrimination clause evidently mandates that 
all consumers pay the same amount to the penny. 

¶73 Concluding that the Commission can side-step a more 
searching judicial review by making a factual finding to which we must 
defer, moreover, conflicts with the purpose of the anti-discrimination 
clause.  I readily acknowledge that our Constitution gives the Commission 
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vast powers to decide issues relevant to its core function.  But why is the 
anti-discrimination clause in our Constitution, if not to provide a judicial 
backstop for when that core function breaks down?  The provision is 
designed to prevent discrimination and cannot be brushed aside merely 
because the Commission found there were facts supporting consolidation.    

¶74 Although I conclude the majority’s constitutional analysis is 
wrong, I will refrain from commenting more about the meaning of the 
Constitution in the absence of a reasoned decision from the Commission.  
Instead, I would follow the lead of Alabama Electric, where the court 
remanded for a determination of whether a single rate design created 
undue (and therefore unlawful) discrimination.  Ala. Elec. Co-op., Inc., 684 
F.2d at 29.  The court explained that discriminatory treatment may be found 
even if “the affected customer groups may be in most respects similarly 
situated,” i.e., they receive similar services, because so long as the “costs of 
providing [the similar] service to one group are different from the costs of 
serving the other, the two groups are in one important respect quite 
dissimilar.”  Id. at 27. 

¶75 We should follow a similar approach here.  We are faced with 
a groundbreaking policy change—adoption of the single-tariff rate design, 
the effects of which may be discriminatory if the districts are not similarly 
situated.  It is the Commission’s role to make the first run at explaining why 
its rate structure does not violate the anti-discrimination clause and                  
§ 40-334. Thus, this matter should be remanded to the Commission for a 
determination whether its consolidation resolution violates the Arizona 
Constitution’s ban on discriminatory charges or § 40-334’s mandate that no 
public service corporation may “subject any person to any prejudice or 
disadvantage,” relating to its “rates, charges, services, facilities or in any 
other respect.”   

¶76 For these reasons, I respectfully dissent. 
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