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The government respectfully submits this response in opposition to plaintiffs’ 

motion for expedited oral argument and decision in this case.  The district court acted 

well within its discretion in denying plaintiffs’ motion for a preliminary injunction, and 

its order should be affirmed without oral argument for the reasons set out in the 

government’s brief. 

ARGUMENT 

Plaintiffs challenge a temporary moratorium on evictions issued by the Centers 

for Disease Control and Prevention (CDC) to curb the spread of COVID-19.  The 

sole issue presented on appeal is whether the district court abused its discretion in 

finding that plaintiffs failed to establish the prerequisites for a preliminary injunction, 

including the “showing of irreparable injury” that “is the sine qua non of injunctive 

relief.”  Siegel v. LePore, 234 F.3d 1163, 1176 (11th Cir. 2000) (en banc) (quotation 

marks omitted).  This Court has emphasized that, “even if [p]laintiffs establish a 

likelihood of success on the merits, the absence of a substantial likelihood of 

irreparable injury would, standing alone, make preliminary injunctive relief improper.”  

Id.  Furthermore, this Court “may reverse the district court’s order only if there was a 

clear abuse of discretion.”  Id. at 1175. 

Far from demonstrating a clear abuse of discretion, plaintiffs’ motion fails even 

to acknowledge the district court’s finding that their asserted monetary harm is 

compensable and thus not irreparable.  The CDC Order does not excuse a tenant’s 

obligation to pay rent, and Congress has appropriated $46 billion in emergency 
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assistance to pay rent and rental arrears.1  These massive appropriations work in 

tandem with the eviction moratorium to help ensure that renters are not evicted while 

waiting to receive assistance.2  In the case that plaintiffs raise in their motion, the 

district court recognized that the landlords’ “temporary monetary harm” is “the 

antithesis” of “irreparable harm.”  Tiger Lily LLC v. U.S. Dep’t of Hous. & Urban Dev.,  

--- F. Supp. 3d ---, No. 20-2692, 2020 WL 7658126, at *8 (W.D. Tenn. Nov. 6, 2020) 

(denying a preliminary injunction).  Likewise, a motions panel of this Court denied 

plaintiffs’ motion for an injunction pending appeal.  See 12/17/2020 Order (Wilson, 

Jordan, Newsom, Circuit Judges). 

Nor did the recent order of a Sixth Circuit motions panel on which plaintiffs 

rely suggest that the CDC Order is causing landlords irreparable harm.  On the 

contrary, the motions panel explicitly declined to reach the question of irreparable 

harm.  See Tiger Lily, LLC v. U.S. Dep’t of Hous. & Urban Dev., --- F.3d ---, No. 21-

5256, 2021 WL 1165170, at *4 (6th Cir. Mar. 29, 2021).  The posture of that case 

made it unnecessary for the motions panel to reach the issue:  the district court—after 

                                                 
1 See Consolidated Appropriations Act, 2021, Pub. L. No. 116-260, div. N, tit. 

V, § 501, 134 Stat. 1182, 2070-2073 (2020) ($25 billion); American Rescue Plan Act of 
2021, Pub. L. No. 117-2, § 3201(a)(1), 135 Stat. 4, 54 ($21.5 billion). 

2 See U.S. House Comm. on Fin. Servs., COVID-19 Stimulus Package: Temporary 
Extension of the CDC Eviction Moratoium & Emergency Rental Assistance, 
https://go.usa.gov/xss3y (last visited Apr. 2, 2021); 167 Cong. Rec. H1281 (daily ed. 
Mar. 10, 2021) (Rep. Waters) (urging the CDC to “again extend the federal eviction 
moratorium that expires on March 31, 2021 so that grantees have time to distribute 
assistance to renters in need”). 
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denying a preliminary injunction in a ruling the plaintiffs did not appeal—entered final 

judgment for the plaintiffs, and the Sixth Circuit was considering the government’s 

motion for a stay pending appeal.  Here, by contrast, plaintiffs chose to appeal the 

district court’s denial of a preliminary injunction.  Plaintiffs thus must make the 

“showing of irreparable injury” that “is the sine qua non of injunctive relief.”  Siegel, 

234 F.3d at 1176 (quotation marks omitted). 

Because plaintiffs “have not shown irreparable injury, let alone that the district 

court clearly abused its discretion in finding no irreparable injury on the record then 

before it, the denial of the preliminary injunction must be affirmed on that basis 

alone.”  Siegel, 234 F.3d at 1175-76; see also id. at 1176 (citing, e.g., Snook v. Trust Co. of 

Georgia Bank of Savannah, N.A., 909 F.2d 480, 486 (11th Cir. 1990) (affirming denial of 

preliminary injunction even though plaintiff established likelihood of prevailing 

because plaintiff failed to meet burden of proving irreparable injury); United States v. 

Lambert, 695 F.2d 536, 540 (11th Cir. 1983) (affirming denial of preliminary injunction 

and stating that a plaintiff’s “success in establishing a likelihood it will prevail on the 

merits does not obviate the necessity to show irreparable harm”)). 

To the extent that plaintiffs address the issue of irreparable harm, they assert 

that they have suffered “irreparable constitutional injuries for the duration of the 

moratorium.”  Mot. 5.  This Court, however, has explicitly rejected the argument that 

“a violation of constitutional rights always constitutes irreparable harm.”  Siegel, 234 

F.3d at 1177.  “The only areas of constitutional jurisprudence where” this Court has 
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“said that an on-going violation may be presumed to cause irreparable injury involve 

the right of privacy and certain First Amendment claims establishing an imminent 

likelihood that pure speech will be chilled or prevented altogether.”  Id. at 1178.  No 

such claims are alleged in this case.  See Mot. 5.  Accordingly, the district court here 

and in Tiger Lily correctly recognized that the plaintiffs’ “bevy of constitutional 

claims” did not demonstrate irreparable harm.  Tiger Lily, 2020 WL 7658126, at *10. 

The district court in this case also found that the balance of equities and public 

interest weigh against a preliminary injunction.  The findings in the CDC’s recent 

extension of the moratorium underscore the ongoing threat that COVID-19 poses, 

and the district court’s denial of a preliminary injunction should be affirmed on that 

basis as well. 
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CONCLUSION 

For the foregoing reasons, the Court should deny plaintiffs’ motion to expedite 

oral argument and decision of this appeal. 

Respectfully submitted, 

 
 

BRIAN M. BOYNTON 
Acting Assistant Attorney General 

KURT R. ERSKINE 
Acting United States Attorney 

ALISA B. KLEIN 
 
s/ Brian J. Springer 

BRIAN J. SPRINGER 
Attorneys, Appellate Staff 
Civil Division, Room 7537 
U.S. Department of Justice 
950 Pennsylvania Avenue NW 
Washington, DC 20530 
(202) 616-5446 

 
April 2021
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