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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF LOUISIANA
MONROE DIVISION

STATE OF MISSOURI ex rel. ERIC S.
SCHMITT, Attorney General,

STATE OF LOUISIANA ex rel. JEFFREY
M. LANDRY, Attorney General, et al.,

Case No. 3:22-cv-01213
Plaintiffs,

V.

JOSEPH R. BIDEN, JR., in his official
capacity as President of the United States, et
al.,

Defendants.

THE PARTIES’ JOINT STATEMENT ON DISCOVERY DISPUTES

Pursuant to the Court’s Order, Doc. 34, at 14, the parties respectfully submit this Joint
Statement regarding discovery disputes.

PLAINTIFFS’ POSITION

On July 19, 2022, pursuant to the Court’s Order, the Plaintiffs served interrogatories and
document requests upon the Government Defendants seeking the identity of federal officials who
have been and are communicating with social-media platforms about disinformation,
misinformation, malinformation, and/or any censorship or suppression of speech on social media,
including the nature and content of those communications. Doc. 34, at 13. Plaintiffs also served
third-party subpoenas on five major social-media platforms — Twitter, Facebook and Instagram
(both owned by Meta), YouTube, and LinkedIn. See Doc. 34, at 13. On August 17, 2022, the
Government Defendants provided objections and responses to the Plaintiff States’ discovery

requests, and began a rolling production of documents that was completed on August 26, 2022.
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The parties met and conferred on multiple occasions in attempt to resolve their disputes. These
efforts resulted in a significant narrowing of the disputes, but disputes remain unresolved as to the
following issues:

1. Whether the White House Defendants — the White House Press Secretary and Dr. Fauci
in his capacity as Chief Medical Advisor to the President — should be compelled to respond to
Plaintiffs’ interrogatories and document requests.

2. Whether Defendants should be required, in response to Plaintiffs’ interrogatories, to
identify federal officials and agencies whom they know of outside their own agencies who have
or are engaged in communications with social-media platforms about misinformation,
disinformation, malinformation, and/or censorship or suppression of speech on social-media, and
produce any such communications in their possession.

3. Whether Defendant Health and Human Services (HHS) and Dr. Fauci in his capacity as
NIAID Director should be required to provide complete responses to Plaintiffs’ interrogatories and
document requests. '

4. Whether Plaintiffs should be allowed leave of Court to file a Second Amended
Complaint adding as Defendants newly identified federal officials and agencies, whose identities
have been revealed during the discovery process, and obtain similar expedited discovery against
them.

5. Whether Defendants should be permitted to seek reciprocal discovery against Plaintiffs.

The Parties have set forth their respective positions on these disputes below. Plaintifts’

position is presented first, then Defendants’ position.

! The parties are still engaged in active discussions of issues 2 and 3 listed here in effort to reach
agreement. If they do reach agreement on these issues, they will promptly notify the Court that
those issues are resolved.
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Under the First Amendment, the federal Government should have no role in policing
private speech or picking winners and losers in the marketplace of ideas. But that is what federal
officials are doing, on a massive scale —a scale whose full scope and impact is yet to be determined.

Secretary Mayorkas of DHS commented that the federal Government’s efforts to police
private speech on social media are occurring “across the federal enterprise.” Doc. 45, 4 233. It
turns out that this statement is true, on a scale beyond what Plaintiffs could ever have anticipated.
The limited discovery produced so far provides a tantalizing snapshot into a massive, sprawling
federal “Censorship Enterprise,” which includes dozens of federal officials across at least eleven
federal agencies and components identified so far, who communicate with social-media platforms
about misinformation, disinformation, and the suppression of private speech on social media—all
with the intent and effect of pressuring social-media platforms to censor and suppress private
speech that federal officials disfavor. The discovery provided so far demonstrates that this
Censorship Enterprise is extremely broad, including officials in the White House, HHS, DHS,
CISA, the CDC, NIAID, and the Office of the Surgeon General; and evidently other agencies as
well, such as the Census Bureau, the FDA, the FBI, the State Department, the Treasury
Department, and the U.S. Election Assistance Commission. And it rises to the highest levels of
the U.S. Government, including numerous White House officials. More discovery is needed to
uncover the full scope of this “Censorship Enterprise,” and thus allow Plaintiffs the opportunity to
achieve fully effective injunctive relief. Defendants have objected to producing some of the most
relevant and probative information in their possession—i.e., the identities, and nature and content
of communications, of White House officials and officials at other federal agencies who are not
yet Defendants in this case because they were unknown when Plaintiffs served their discovery six

weeks ago. Defendants have objected to producing discovery that would reveal both the height
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and the breadth of the federal “Censorship Enterprise.” The Court should overrule these objections
and order Defendants to provide this highly relevant, responsive, and probative information.
L Status of Discovery To Date.

This Court’s order granting expedited preliminary-injunction-related discovery authorized
Plaintiffs to “serve interrogatories and document requests upon Government Defendants and third
party-subpoenas on up to five major social-media platforms seeking the identity of federal officials
who have been and are communicating with social-media platforms about disinformation,
misinformation, malinformation, and/or any censorship or suppression of speech on social media,
including the nature and content of those communications.” Doc. 34, at 13. Pursuant to this Order,
on July 18, 2022, Plaintiffs served ten sets of Interrogatories and eight sets of Requests for
Production on the Government Defendants, including all Defendants except President Biden.
These discovery requests sought the identities of federal officials who are or have engaged in
communications with social-media platforms about the topics identified in the Court’s Order, as
well as the nature and content of those communications. At the same time, Plaintiffs served third-
party subpoenas on Twitter, Facebook, Instagram,”> YouTube, and LinkedIn, seeking similar
information. See id.

Defendants served their objections and responses on August 17, 2022, and they began a
rolling production of documents that lasted until August 26, 2022. During the same time, Plaintiffs
and Defendants engaged in extensive discussions in attempt to resolve disputed issues, which
resulted in the production (or anticipated production) of additional information. Plaintiffs also

engaged in extensive discussions with the social-media platforms that received third-party

2 Facebook and Instagram are both owned by Meta, so those two were treated as a combined
subpoena.
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subpoenas, and Plaintiffs obtained responses of relevant information from those social-media
platforms. The discovery provided so far includes significant information that provides a snapshot
into the extent of the federal Defendants’ social-media censorship activities, and that support and
reinforce the allegations in the First Amended Complaint. It also illustrates the nature and
importance of the parties’ remaining disputes.

First, the breadth and extent of the federal Defendants’ censorship activities is massive. In
their initial response to interrogatories, Defendants initially identified for¢y-five federal officials at
DHS, CISA, the CDC, NIAID, and the Office of the Surgeon General (all within only two federal
agencies, DHS and HHS), who communicate with social-media platforms about misinformation
and censorship. Ex. 1 (Defendants’ Redacted Interrogatory Responses), at 15-18. But in those
responses, Defendants did not provide information about any federal officials at other federal
agencies of whom they are aware who engage in such communications with social-media
platforms about misinformation and censorship, though Plaintiffs had specifically asked for this
highly relevant information. See id. Defendants’ document production, however, reveals that such
officials at other federal agencies exist—for example, their emails include extensive copying of
officials at the Census Bureau, and they also include communications involving the Departments
of Treasury and State. See Ex. 2. The third-party social-media platforms, moreover, have revealed
that more federal agencies are involved. Meta, for example, has disclosed that at least 32 federal
officials—including senior officials at the FDA, the U.S. Election Assistance Commission, and
the White House—have communicated with Meta about content moderation on its platforms,
many of whom were not disclosed in response to Plaintiffs’ interrogatories to Defendants.
YouTube disclosed eleven federal officials engaged in such communications, including officials

at the Census Bureau and the White House, many of whom were also not disclosed by Defendants.
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Twitter disclosed nine federal officials, including senior officials at the State Department who were
not previously disclosed by Defendants.

Second, these federal censorship activities include very senior officials within the U.S.
Government, i.e., “members of our senior staff,” in Jen Psaki’s words. Doc. 42,9 174. Defendants
have steadfastly refused to respond to any interrogatories or document requests directed to the
White House officials, such as White House Press Secretary Karine Jean-Pierre and Dr. Fauci in
his capacity as Chief Medical Advisor to the President. But their own document production
provides a glimpse into the involvement of several senior White House officials in
communications with social-media platforms about censorship — including White House Senior
Covid-19 Advisor Andrew Slavitt, Deputy Assistant to the President Rob Flaherty, White House
Covid-19 Director of Strategic Communications and Engagement Courtney Rowe, White House
Digital Director for the Covid-19 Response Team Clarke Humphrey, among others. See Ex. 3.
Further, the social-media platforms have independently disclosed the identities of senior White
House officials involved in such communications. For example, Meta has disclosed the
involvement of additional White House officials as White House Counsel Dana Remus and White
House Partnerships Manager Aisha Shah, as well as Deputy Assistant to the President Rob
Flaherty. YouTube has disclosed the involvement of White House officials such as Rob Flaherty
and Benjamin Wakana, the Director of Strategic Communications and Engagement at the White
House COVID-19 Response Team. Twitter has disclosed the involvement of Andrew Slavitt.

The limited communications produced so far from these high-level officials are particularly
relevant and probative, because they provide revealing glimpses into the intensive oversight and
pressure to censor that senior federal officials placed on social-media platforms. For example,

after President Biden publicly stated (about Facebook) on July 16, 2021, that “They’re killing
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people,” a very senior executive at Meta (Facebook and Instagram) reached out to Surgeon General
Murthy to engage in damage control and appease the President’s wrath. Ex. 4, at 1. Soon
thereafter, the same Meta executive sent a text message to Surgeon General Murthy, noting that
“it’s not great to be accused of killing people,” and expressing that he was “keen to find a way to
deescalate and work together collaboratively.” Ex. 5, at 1. Such “deescalation” and “working
together collaboratively,” naturally, involved increasing censorship on Meta’s platforms. One
week after President Biden’s public accusation, on July 23, 2021, that senior Meta executive sent
an email to Surgeon General Murthy stating, “I wanted to make sure you saw the steps we took
Jjust this past week to adjust policies on what we are removing with respect to misinformation, as
well as steps taken to further address the ‘disinfo dozen’: we removed 17 additional Pages, Groups,
and Instagram accounts tied to the disinfo dozen....” Ex. 3, at 2. Again, on August 20, 2021, the
same Meta executive emailed Murthy to assure him that Facebook “will shortly be expanding our
COVID policies to further reduce the spread of potentially harmful content on our platform. These
changes will apply across Facebook and Instagram,” and they included “increasing the strength of
our demotions for COVID and vaccine-related content,” and “making it easier to have
Pages/Groups/Accounts demoted for sharing COVID and vaccine-related misinformation.” Ex. 4,
at 3. In addition, that senior Meta executive sent a “Facebook bi-weekly covid content report™ to
Surgeon General Murthy to White House official Andrew Slavitt, evidently to reassure these
federal officials that Facebook’s suppression of COVID-19 “misinformation” was aggressive
enough for their preferences. Ex. 4, at 6-19.

In another, similar exchange, on October 31, 2021, Deputy Assistant to the President
Robert Flaherty emailed a contact at Meta with a link to a Washington Post article that complaining

about the spread of COVID “misinformation” on Facebook. The email contained only the link to
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that story with the subject line, “not even sure what to say at this point.” Ex. 3, at 19. The Facebook
employee defended Facebook’s practices, and assured Mr. Flaherty that Facebook’s internal
studies were intended to “improve our defenses against harmful vaccine misinformation,” and that
Facebook had, in fact, “improved our policies,” i.e., increased censorship of online speech. /Id.
Likewise, Alex Berenson disclosed internal Twitter communications—which Plaintiffs are
expecting from Twitter in response to their subpoena—revealing that senior “WH” officials
including Andrew Slavitt specifically pressured Twitter to deplatform Berenson, an influential
vaccine critic—which Twitter did. Doc. 45, 44 187, 309. This pressure to deplatform Berenson
appears to have occurred on April 21, 2021, when four Twitter employees participated in a Zoom
meeting with at least three White House officials and one HHS official intended to allow the White
House to “partner” with Twitter in censoring COVID-related “misinfo.” Ex. 7, at 86. The meeting
invite stated: “White House Staff will be briefed by Twitter on vaccine misinfo. Twitter to cover
trends seen generally around vaccine misinformation, the tangible effects seen from recent policy
changes, what interventions are currently being implemented in addition to previous policy
changes, and ways the White House (and our COVID experts) can partner in product work.” Id.
(emphasis added). The next day, April 22, Twitter employees noted in internal communications
that the White House officials had posed “tough” questions during this meeting, including “one
really tough question about why Alex Berenson hasn’t been kicked off the platform.” See
https://alexberenson.substack.com/p/the-white-house-privately-demanded.

Such communications from the White House impose maximal pressure on social-media
companies, and they clearly get results when it comes to censorship. And federal officials are fully
aware that such pressure is necessary to induce social-media platforms to increase censorship.

CISA Director Jen Easterly, for example, texted with another CISA official about “trying to get us
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in a place where Fed can work with platforms to better understand the mis/dis trends so relevant
agencies can try to prebunk/debunk as useful,” and complained about the Government’s need to
overcome the social-media platforms’ “hesitation” to working with the government: “Platforms
have got to get more comfortable with gov’t. It’s really interesting how hesitant they remain.” Ex.
5, at 4 (emphasis added).

In fact, such pressures from government officials on social-media companies, along with
the many public statements alleged in the Complaint, have succeeded on a grand scale. Discovery
received so far indicates that a veritable army of federal bureaucrats are involved in censorship
activities “across the federal enterprise.” They include the 45 key custodians identified in
Plaintiffs’ interrogatory responses so far, 32 federal officials identified by Facebook so far, eleven
officials identified by YouTube, and nine identified by Twitter (many of which do not overlap,
either with each other or Defendants’ disclosures). And Defendants have not yet received
interrogatory responses reflecting Defendants’ knowledge of federal officials at other agencies
who communicate with social-media platforms about censorship — but apparently there are many.
So many, in fact, that CISA Director Easterly and another CISA official apparently complained,
in an internal text messages, that “chaos” would result if all federal officials were “independently”
contacting social-media platforms about so-called misinformation: “Not our mission but was
looking to play a coord role so not every D/A is independently reaching out to platforms which
could cause a lot of chaos.” Ex. 5, at 4.

These federal bureaucrats are deeply embedded in a joint enterprise with social-media
companies to procure the censorship of social-media speech. Officials at HHS routinely flag
content for censorship, for example, by organizing weekly “Be On The Lookout” meetings to flag

disfavored content, Ex. 6; sending lengthy lists of examples of disfavored posts to be censored,
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Ex. 6, at 21-22; serving as privileged “fact checkers” whom social-media platforms consult about
censoring private speech, Ex. 7; and receiving detailed reports from social-media companies about
so-called “misinformation” and “disinformation” activities online, Ex. 4; among others. CISA,
likewise, has aggressively embraced its “evolved mission” of screening complaints of social-media
disinformation and then “routing disinformation concerns” to social-media platforms, Doc. 45,
4 250-251. CISA routinely receives reports of perceived “disinformation” and forwards them to
social-media companies, placing the considerable weight of its authority as a federal national-
security agency behind other parties’ demands for suppression of private speech. Ex. 8.

Moreover, many of these substantive communications from federal officials flagging
specific posts and content for censorship seem to occur through alternative channels of
communication that Plaintiffs have not yet obtained (as the third-party social-media platforms
contend they are shielded from discovery by the Stored Communications Act). For example,
Facebook trained CDC and Census Bureau officials on how to use a “Facebook misinfo reporting
channel.” Ex. 9. Twitter offered federal officials a privileged channel for flagging misinformation
through a “Partner Support Portal.” Ex. 9, at 69. YouTube has disclosed that it granted “trusted
flagger” status to Census Bureau officials, which allows privileged and expedited consideration of
their claims that content should be censored.

In the face of these and many other disclosures, Defendants are refusing to provide some
of the most relevant and most probative evidence of the most egregious First Amendment
violations. These issues are addressed below.

IL. Status of Issues That Remain in Dispute.

A. Discovery Responses from the White House Press Secretary and Dr. Fauci as
Chief Medical Officer to the President.

10
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As authorized by the Court’s order, Plaintiffs served interrogatories and document requests
on the White House Press Secretary Karine Jean-Pierre (substituted for Jen Psaki in her official
capacity), and Dr. Fauci in his capacity as Chief Medical Officer to the President. Ex. 1 (Collective
Interrogatory Responses); Ex. 10 (Karine Jean-Pierre responses to RFPs); Ex. 11 (Fauci RFP
responses). Defendants have categorically refused to produce any discovery from White House
officials, and they have provided no interrogatory responses or responsive documents from them.
See, e.g., Ex. 1, at 6-7, 9-10, 20-21, etc. The parties have met and conferred on this point and
failed to reach agreement.

1. Discovery from the White House officials is maximally relevant.

For all the reasons stated above, this discovery from White House officials is maximally
relevant. See supra Part . Among other things, this discovery will demonstrate the scope, the
impact, the coercive pressure, and the powerful impact of the federal Censorship Enterprise.
Needless to say, an email from a senior White House official demanding greater censorship of
private speech raises by far the greatest First Amendment concerns. It is impossible to overstate
the relevance and probative value of such communications, of which Defendants have provided
several examples above.

2. Defendants’ objections to this discovery lack merit.

In their Objections and Responses, Defendants have asserted a series of objections to this
discovery from and relating to White House officials. All lack merit.

First, Defendants’ categorical refusal to provide discovery responses from the White
House Press Secretary and Dr. Fauci in his capacity as Chief Medical Advisor is inconsistent with
this Court’s order. Both the White House Press Secretary and Dr. Fauci were named as Defendants

in their official capacities when Plaintiffs moved for expedited preliminary-injunction-related

11
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discovery. The Court authorized Plaintiffs to “serve interrogatories and document requests upon
Government Defendants,” Doc. 34, at 13, and the Court’s order did not exclude Ms. Jean-Pierre
or Dr. Fauci, who were and are “Government Defendants.” Id. The Court’s order, therefore,
expressly contemplated that Ms. Jean-Pierre and Dr. Fauci will participate in discovery.

Second, Defendants object that producing discovery from White House officials will be
“unduly burdensome and disproportional to the needs of the case.” See, e.g., Ex. 1, at 9. The
Court has already considered and rejected this argument. As the Court noted in its Order,
“[c]ertainly, it would be time-consuming to produce the information requested. However, this
issue involves the alleged violation of a constitutional right — the right to free speech. Therefore,
this Court feels the need for this information outweighs the burden to Government Defendants.”
Doc. 34, at 12. This balancing of interests is still true today. In fact, given the sweeping nature of
the Government’s censorship activities, and the maximally probative nature of the discovery
sought — relating to pressure placed on private companies to censor private speech by some of the
most powerful federal officials in the Nation — the value of the discovery decisively outweighs any
burden on Defendants, and it is plainly “proportional to the needs of the case.” The fact that White
House officials are engaged in communications with social-media companies encouraging and
pressuring them to censor private speech on social-media places maximal pressure on such
companies to comply, and thus raises the greatest of First Amendment concerns. Thus, the fact
that these are extremely senior (and powerful) federal officials makes their communications with
social-media platforms all the more probative of the coercion and pressure that has resulted in
widespread First Amendment violations.

Third, Defendants make a blanket assertion of executive privilege and “presidential

communications privilege” as to any and all discovery from the White House. Ex. 1, at 9-10. This

12
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blanket assertion of privilege is detached from any specific document or communication, because
Defendants refused to identify or produce any, so Defendants will be hard-pressed to justify it. In
fact, Defendants do not even clearly assert that this privilege applies to any particular document or
communication—they contend only that discovery “may have the effect of seeking information
protected by the presidential communications privilege.” Id. at 9 (emphasis added). Needless to
say, the fact that discovery “may” raise privilege concerns, unmoored from any actual document,
is an attenuated objection, at best.

In any event, it is clear that the assertion of privilege is meritless, because Plaintiffs have
made very clear in meet-and-confer with Defendants that they are not seeking any internal White
House communications at all. Instead, Plaintiffs are requesting only the identification and
production of external communications between White House officials and third-party social-
media platforms — which is just what the Court authorized in its discovery order. Doc. 34, at 13
(authorizing discovery of “the identities of federal officials” who communicate with social-media
platforms about censorship, “including the nature and content of those communications™). There
is no plausible claim of privilege in communications between White House officials and outside
third-parties like social-media platforms. See, e.g., In re Sealed Case, 121 F.3d 729, 741-42 (D.C.
Cir. 1997) (holding that “the White House has waived its claims of privilege in regard to the
specific documents that it voluntarily revealed to third parties outside the White House™)
(emphasis added); Center for Effective Government v. U.S. Department of State, 7 F. Supp. 3d 16,
25,27 (D.D.C. 2013) (holding that executive privilege applies to “protect the confidentiality of
communications as between the President and his advisers,” and thus “documents distributed from
the Office of the President for non-advisory purposes do not implicate the goals of candor, opinion-

gathering, and effective decision-making that confidentiality under the privilege is meant to

13
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protect”); see also, e.g., UnitedHealthcare Ins. Co. v. Azar, 316 F. Supp. 3d 339, 349 (D.D.C.
2018) (“[A] document that was privileged as part of the deliberative process can lose its privilege
when revealed outside the agency.”); O 'Keefe v. Boeing Co., 38 F.R.D. 329, 335 (S.D.N.Y. 1965)
(rejecting a claim of executive privilege over documents “not in the possession of the Air Force
but in the possession of the defendant in this action, the Air Force having voluntarily turned them
over to defendant”).

The cases that Defendants cite are all distinguishable on this very ground. In United States
v. Nixon, “[t]he subpoena directed the President to produce certain tape recordings and documents
relating to his conversations with aides and advisers,” 418 U.S. 683, 686 (1974) (emphasis
added)—i.e., internal, confidential executive-branch communications between the President and
his confidants, not external communications with outside third-parties, which are not privileged.
Id. The next case the Government cites, In re Sealed Case, 121 F.3d 729, 743-44 (D.C. Cir. 1997),
involved a subpoena to the White House Counsel for documents resulting from the President’s
direction “to investigate” the Secretary of Agriculture “in order to advise the President on whether
he should take executive action” against him based on allegations of improper gift-taking. /d. at
735. Again, the documents sought were internal documents relating to the advice given by the
President by the White House Counsel — not external communications with social-media
platforms. The same is true of Judicial Watch, Inc. v. Dep’t of Justice, in which the D.C. Circuit
addressed whether “the presidential communications privilege extends into the Justice Department
to internal pardon documents in the Office of the Pardon Attorney and the Office of the Deputy
Attorney General that were not solicited and received by the President or the Office of the
President.” Judicial Watch, Inc. v. Dep’t of Justice, 365 F.3d 1108, 1109 (D.C. Cir. 2004)

(emphasis added) (quotation marks omitted). American Historical Association v. NARA, likewise,

14
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involved a situation where “Plaintiffs seek access to documents from President Reagan’s tenure
over which President Bush has asserted constitutional executive privilege.” Am. Hist. Ass’n v.
Nat’l Archives & Recs. Admin., 402 F. Supp. 2d 171, 180 (D.D.C. 2005) (emphasis added). In
short, all the cases submitted by Defendants in support of this objection are plainly distinguishable
because they involved plausible claims of privilege. There are no such claims here.

Further, even if there were any privilege to assert—which there is not—it would be waived
in this case. Defendants have already disclosed numerous communications between White House
officials and social-media platforms about misinformation, disinformation, and censorship of
social-media speech—including communications involving White House officials like Andrew
Slavitt, Courtney Rowe, and Clarke Humphrey, among others. See Ex. 3. Defendants, evidently,
did not believe their own assertion of privilege in communications between White House officials
and social-media platforms, because they have already disclosed many such communications, and
they should not allowed to assert that privilege selectively to pick-and-choose which White House
communications with social-media platforms to disclose.

Fourth, Defendants object that Plaintiffs must seek discovery from other sources before
imposing any burdens on officials of the White House or the Executive Office of the President.
See, e.g., Ex. 1, at 9. In particular, they object that discovery from the White House should not be
granted because “Plaintiffs have not first exhausted all available opportunities to seek related
information from other sources.” Id. This argument is both factually and legally meritless. First,
it lacks a factual basis because Plaintiffs have pursued “available opportunities to seek related
information from other sources.” Id. (emphasis added). Because this case is in an expedited
preliminary-injunction posture, Plaintiffs simultaneously served third-party subpoenas on five

major social-media platforms at the same time as pursuing discovery from Defendants, as this

15
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Court authorized. Doc. 34, at 13. Plaintiffs then engaged in exhaustive negotiations with those
social-media platforms to obtain “related information” from those “other sources,” just as
Defendants contend we should. Ex. 1, at9. And, despite the compressed time schedule, Plaintiffs
obtained lists of federal officials—including several White House officials—who have or are
engaged in communications with Twitter, Facebook, Instagram, and YouTube about
misinformation and censorship of social-media content. Facebook and Instagram identified 32
federal officials, including eight current and former White House officials. YouTube identified
11 federal officials, including five current and former White House officials. Twitter identified
nine federal officials, including at least one White House official. Plaintiffs promptly forwarded
all this information to Defendants as soon as they received it and requested responsive
communications from these officials be identified and produced. Defendants flatly refused. Thus,
Plaintiffs have “exhausted all available opportunities to seek related information from other
sources.” Id.

In any event, this objection is legally meritless, because Defendants have invented their
“every other source first” rule out of whole cloth. To the extent that it exists, that rule does not
apply to general discovery requests; rather, it applies only to discovery requests that would force
the Executive Branch to assert presidential privileges. But, as discussed above, there can be no
plausible assertion of privilege in federal officials’ communications about censorship with private
third-parties outside the White House, such as social-media platforms. See, e.g., In re Sealed Case,
121 F.3d at 74142 (holding that “the White House has waived its claims of privilege in regard to
the specific documents that it voluntarily revealed to third parties outside the White House”).
Plaintiffs’ discovery requests for communications with outside third parties do not implicate any

privileges, and thus there is no “every other source first” rule.

16
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Defendants’ own case law confirms this conclusion. In their discovery objections,
Defendants cite only three cases to support their supposed “every other source first” rule. First,
Defendants rely heavily on Cheney v. U.S. District Court, 542 U.S. 367 (2004), which is cited 39
times in their interrogatory responses alone. See Ex. 1. Cheney addressed a discovery order that
would have required the Vice President “assert executive privilege to protect sensitive materials
from disclosure.” Id. at 375. This burden does not exist in this case. In Cheney, the Court of
Appeals had held that, “to guard against intrusion of the President’s prerogatives,” the Executive
“must first assert privilege ... with particularity.” Id. at 376. But the Supreme Court held that
forcing the Executive Branch to assert presidential privileges with specificity, without adequate
cause, would raise separation-of-powers concerns. Id. at 382. The Supreme Court rejected the
lower court’s holding that the Government could not pursue mandamus because “the Executive
Branch can invoke executive privilege to maintain the separation of powers.” Id. at 383. As the
Supreme Court emphasized, the discovery sought potentially privileged material, as “[t]he
discovery requests are directed to the Vice President and other senior Government officials who
... g[a]ve advice and make recommendations to the President.” Id. at 385. Again, these were
internal Executive Branch communications. Here, by contrast, Plaintiffs’ discovery requests
simply do not require any assertion of Executive privilege, because no such privilege applies to
Executive communications with outside social-media platforms.

In fact, Cheney directly supports the appropriateness of discovery here. First, the Supreme
Court in Cheney held that, in contrast to criminal cases, “the right to production of relevant
evidence in civil proceedings does not have the same ‘constitutional dimensions.”” Id. at 384. But
here, where the White House communications at issue perpetrate ongoing violations of the First

Amendment, the discovery sought plainly does have “constitutional dimensions.” /d. For the same

17
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reasons, in this case, “a court’s ability to fulfill its constitutional responsibility to resolve cases and
controversies within its jurisdiction hinges on the availability of certain indispensable
information.” Id. at 385. Cheney expressed concern that “production of confidential information
would ... disrupt the functioning of the Executive Branch,” id. at 386, but here the information is
not “confidential.” And finally, Plaintiffs here, in compliance with the Court’s order, have issued
narrow, targeted discovery requests seeking only the identities of federal officials and that nature
and content of their communications about misinformation and censorship with social-media
platforms. See Doc. 34, at 13. This contrasts sharply with “the overly broad discovery requests”
at issue in Cheney, which asked for “everything under the sky.” Id. at 386-87.

In addition, Defendants cite Karnoski v. Trump, 926 F.3d 1180, 1207 (9th Cir. 2009). This
case is distinguishable on exactly the same ground. Karnoski vacated a discovery order and
directed the trial court to reconsider it “because the district court did not fulfill its obligation ‘to
explore other avenues, short of forcing the Executive to invoke privilege.”” Id. at 1207 (quoting
Cheney, 542 U.S. at 390) (emphasis added). Here, by contrast, Plaintiffs’ discovery orders will
not “forc[e] the Executive to invoke privilege,” id., because there is no plausible claim of privilege
in the White House’s communications with social-media companies outside the White House.
Finally, Defendants cite an unpublished docket-text order of the District of Massachusetts that
appears on PACER only as a docket entry with no document attached to it. Order, Centro Presente,
No. 1:18-cv-10340 (D. Mass. May 15, 2019). Defendants’ citation of an unpublished docket entry
with no opinion attached to it attests to the paucity of authority supporting their position. In any

event, the order® provides no support for Defendants’ position, because it specifically states that

3 Reproduced from PACER, the docket entry states in full: “Judge Denise J. Casper:
ELECTRONIC ORDER entered re 74 MOTION to Compel Responses to White House Discovery
Requests. In light of Plaintiffs' motion to compel, D. 74, Defendants' opposition, D. 77, and
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“the Court does not necessarily agree with Defendants’ analysis and application of Cheney v. U.S.
District Court for the District of Columbia,” and merely allowed the parties to “supplement the
record as to the pending motion to compel discovery” as an “interim step.”

In short, the Court should order Defendants to provide complete interrogatory responses
and responsive documents from Defendants White House Press Secretary Karine Jean-Pierre and
Dr. Fauci in his capacity of Chief Medical Advisor to the President.

B. Defendants Must Identify and Provide Communications of Federal Agencies

and Officials of Whom They Are Aware, Outside Their Own Agencies, Who
Have Engaged in Responsive Communications With Social-Media Platforms.

Plaintiffs served Interrogatory No. 1 on all Defendants except the President (which, after
the parties’ negotiations, Defendants call “Common Interrogatory No. 1.”). See Ex. 1, at 13.
Interrogatory No. 1 asks Plaintiffs to “[i]dentify every officer, official, employee, staff member,
personnel, contractor, or agent of [eah Defendant] or any other federal official or agency who has
communicated or is communicating with any Social-Media Platform regarding Content

Modulation and/or Misinformation.” /Id. (emphasis added). Thus, Interrogatory No. 1 asks each

Government Defendant to identify, not just federal officials within their own agency, but also

Plaintiffs' reply, D. 79-1, and having heard oral argument on the motion, D. 85, the Court ORDERS
as follows. Responses to requests for written discovery shall continue and be completed, including
as to those sought from the United States Department of Homeland Security ("DHS"). After the
completion of such discovery responses and the completion of the deposition of DHS (which the
Court understands, at the request of the parties, D. 80, is currently stayed, D. 81), Plaintiffs may
supplement the record as to the pending motion to compel discovery from the White House,
particularly as to issue of any continuing need for discovery sought from the White House after
full discovery is received from DHS. Although the Court does not necessarily agree with
Defendants’ analysis and application of Cheney v. U.S. District Court for the District of Columbia,
542 U.S. 367 (2004), the Court concludes that this Order is an appropriate interim step in this case
at this juncture. Accordingly, within two weeks after the completion of the DHS deposition,
Plaintiffs may file a supplemental memorandum in support of their pending motion to compel.
Defendants may then respond to such supplemental filing two weeks after the filing of the same.
In light of this Order, the Court, at the moment, otherwise reserves any ruling on Plaintiffs' motion,
D. 74. (Hourihan, Lisa) (Entered: 05/15/2019).”
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federal officials of which they are aware at other federal agencies (including White House
officials, if they know) who communicate with social-media platforms about misinformation and
censorship. /d. In responding to these interrogatories, Defendants simply ignored the phrase “any
other federal official or agency,” and provided responses that identified only federal officials in
their own agencies. See id. at 15-18. Thus, in response to this interrogatory, Defendants identified
45 federal officials, but only federal officials at CDC, NIAID, CISA, DHS, and the Office of the
Surgeon General, and none at any other federal agency. Id. Plaintiffs have repeatedly requested
that Defendants supplement their interrogatory responses to provide this critical information about
federal officials at other federal agencies, but Defendants have refused to do so, without any clear
legal basis.

It is clear that Defendants are withholding significant, highly relevant information on this
point. Through the information received in response to third-party subpoenas, the documentary
discovery received so far, and recent explosive public disclosures (such as Mark Zuckerberg’s
recent revelation about the FBI’s “disinformation” activities on Joe Rogan’s podcast), there has
come an avalanche of revelations that many federal officials at other federal agencies are engaged
in responsive communications about disinformation, misinformation, and censorship of private
speech. For example, Defendants’ interrogatory responses identify no White House officials. But
Defendants’ own document production includes several White House officials involved in such
communication—such as Rob Flaherty, Andrew Slavitt, Clarke Humphrey, Courtney Rowe, and
others—while Meta, Twitter, and YouTube have identified still more White House officials.
Defendants’ interrogatory responses did not identify any officials at the FDA, the U.S. Election
Assistance Commission, or the State Department, but Meta’s response to the third-party subpoena

so far have identified senior FDA officials and U.S. Election Assistance Commission officials, and
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Twitter’s response so far has identified senior State Department Officials. Defendants did not
identify any Census Bureau officials, but YouTube disclosed several Census Bureau officials, and
the emails Defendants produced reflect extensive involvement of CDC officials. Defendants did
not identify any FBI officials, but six days ago (while Plaintiffs were negotiating with Meta about
producing this very kind of information), Mark Zuckerberg revealed on Joe Rogan’s podcast that
Facebook’s censorship of the Hunter Biden laptop story was the result of an FBI “disinformation”
advisory—and the FBI responded by stating publicly that it “routinely” issues such
“disinformation” related communications to social-media platforms. Ex. 12, at 2-3. In short,
Defendants are plainly withholding highly relevant, responsive information by artificially
narrowing their interrogatory responses on this point.

Further, the information sought (and withheld so far) is of critical and central relevance to
Plaintiffs’ request for expedited preliminary-injunction-related discovery. As Plaintiffs
emphasized in their motion for expedited discovery, discovering the identities of federal officials
who are communication with social-media platforms about disinformation and censorship is
essential to Plaintiffs’ ability to receive meaningful injunctive relief. See, e.g., Doc. 18, at 1-3. As
stated in that Motion, which the Court granted, “[t]he current lack of specific details about which
federal officials are directly coordinating with social-media companies to censor Americans’
speech, and about the content and nature of communications between such federal officials (both
known and unknown) and social-media platforms, threatens to frustrate the Court’s ability to grant
effective preliminary injunctive relief....” Id. at 3. “A fully effective preliminary injunction ...
will enjoin the specific actors most directly engaged in such unlawful activity, and their specific
unlawful conduct. Some of these actors’ identities are known, but many are not, and few of their

secret, direct communications with social-media platforms have been revealed.” Id. Even if
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Plaintiffs obtain an injunction to prevent the currently named Defendants from urging and
pressuring social-media companies to engage in censorship of private speech, such an injunction
would have little practical effect if senior White House officials, FBI officials, FDA officials, State
Department officials, EAC officials, and many others, are all allowed to continue imposing similar
pressure.

Finally, responding to Interrogatory No. 1 involves no plausible claim of privilege (it
requests the identities of federal officials who are communicating with third-party social-media
platforms), and it is in no way unduly burdensome. The Defendant agencies and officials evidently
know this information, and they must disclose it.

C. Defendants Should Provide Complete Interrogatory Responses from HHS and
from Dr. Fauci in his Capacity as NIAID Director, and Produce Responsive
Communications as Applicable.

Defendants also artificially limited the scope of their responses to Interrogatory responses
from HHS and from Dr. Fauci in his capacity as NIAID director. (They refused to provide any
discovery at all relating to Dr. Fauci’s capacity as Chief Medical Advisor to the President, see
supra, Part II.A) These artificial limitations, which lack any legal basis, appear likely to deprive
Plaintiffs of highly relevant information. Plaintiffs have met and conferred with Defendants about
this issue, but it remains unresolved.

First, as to HHS’s responses: Plaintiffs named as Defendants, and served discovery
requests on, both HHS itself and three of its components: CDC, NIAID, and the Surgeon General.
See Ex. 1, at 3 (“As the least burdensome sources of information consistent with Rules 26 and 33
that is potentially responsive to the Interrogatories, HHS has identified the Office of the Surgeon

General (OSG), NIAID, and CDC...”). In other words, HHS did not provide any information from

its own senior officials in responses to interrogatories—instead, it solely provided information
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from its components in the Surgeon General’s Office, NIAID, and CDC, all of whom were already
subject to the same interrogatories. HHS, thus, effectively exempted itself from the discovery
responses through this “identification.” But on August 28, 2022, in response to Plaintiffs’ third-
party subpoena, Meta disclosed several HHS officials as likely engaged in responsive
communications with Meta about modulation of content on Facebook and Instagram—including
very senior HHS officials outside NIAID, the CDC, and the Office of the Surgeon General. Meta’s
identifications include, for example, HHS’s Deputy Assistant Secretary for Public Engagement,
the head of HHS’s Digital Engagement Team, the Deputy Director of the Office of
Communications in HRSA, and HHS’s Deputy Digital Director, among others—none of whom
was disclosed in HHS’s responses to Plaintiffs’ interrogatories. Thus, HHS’s decision to
“identify” NIAID, CDC, and OSG as its components “likely” to have discoverable information
appears crafted to avoid disclosing the identities and communications of the most senior HHS
officials involved in such communications with social-media platforms. HHS should be required
to provide complete responses, in addition to the responses of CDC, NIAID, and OSG, in response
to all Plaintiffs’ discovery requests (to include both Interrogatories and the accompanying
Requests for Production, see Ex. 13, which seek production of the relevant communications).
Second, as to Dr. Fauci’s responses: In responding to discovery requests directed to Dr.
Fauci in his capacity as NIAID director, the only step Defendants took to identify responsive
information was to engage in keyword searches of Dr. Fauci’s NIAID government email account.
See, e.g., Ex. 1, at 46, 48. Further, in response to Interrogatories 1 to 5, Defendants did not provide
separate responses from Dr. Fauci at all, but merely responded on behalf of NIAID—again, by
searching Dr. Fauci’s government email account and the email accounts of other NIAID custodians

for key words and taking no other action to locate responsive information. See id. at 48. Based
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on these responses and Plaintiffs’ meet-and-confer with Defendants, it has become clear that
Defendants’ counsel never actually inquired of Dr. Fauci about what he knows of his relevant
communications with social-media platforms, and thus that critical input is not reflected in the
responses. Thus, for example, in responding to Plaintiffs’ interrogatories to identify and produce
all relevant communications with social-media platforms, Defendants’ responses include no
information about Dr. Fauci’s oral communications with social-media companies, or
communications through any medium other than Dr. Fauci’s NIAID email account.

Again, this artificially narrowed approach appears tailored to avoid the production of
highly relevant information. The First Amended Complaint includes extensive allegations about
Dr. Fauci and his communications with social-media companies like Meta. And the discovery
produced so far raises the concern that there may be responsive information. For example, in
March 2020, Mark Zuckerberg provided Dr. Fauci with his personal cell phone number,
demonstrating the opportunity for follow-up phone conversations. And on August 28, 2022, Meta
disclosed Dr. Fauci in its list of 32 federal officials who may have communicated with Meta about
content modulation on Facebook and Instagram. In his interrogatory responses, Dr. Fauci is
required to identify and describe the “nature and content” of any such communications, and in
response to requests for production, he is obligated to produce any such written communications
not already produced. After meeting and conferring, Defendants have agreed to supplement Dr.
Fauci’s responses to Interrogatories 8 and 9 directed to Dr. Fauci, but they have not agreed to
supplement Dr. Fauci’s responses to Interrogatories 1 to 5 directed to Dr. Fauci, and they have not
agreed to produce any responsive communications identified in those responses. Dr. Fauci should
be ordered to provide complete responses to all seven interrogatories served on Dr. Fauci, and to

produce relevant documents identified in those responses.

24



Case 3:22-cv-01213-TAD-KDM Document 71 Filed 08/31/22 Page 25 of 67 PagelD #: 2362

D. The Court Should Permit Plaintiffs to File a Second Amended Complaint and
Serve Expedited Discovery Requests on Newly Identified Federal Officials
Who Are Pressuring Social-Media Platforms to Engage in Censorship.

As noted above, even the limited discovery provided so far has produced an avalanche of
revelations about new federal officials, not previously publicly disclosed, who are or have engaged
in communications with social-media platforms about misinformation, disinformation, and
censorship of private speech. These include senior White House officials and officials at the State
Department, the FDA, the Census Bureau, the U.S. Election Assistance Commission, and the
Treasury Department, among others. Moreover, six days ago, Mark Zuckerberg disclosed the
involvement of the FBI in communications about “disinformation” with social-media platforms,
and the FBI confirmed that it “routinely” send such communications. With each of these new
revelations, Plaintiffs have approached Defendants and requested that they supplement their
discovery responses to include responsive communications from the newly disclosed federal
officials. Defendants have refused to do so, on the grounds that none of these newly discovered
officials have been sued or served with discovery as yet, and that it would be unduly burdensome
to identify and produce their communications. Plaintiffs have replied that these officials have not
yet been sued or served because their identities and involvement were concealed from the public
until now, and that receiving discovery from these officials is essential to Plaintiffs’ ability to
receive effective injunctive relief. See Doc. 18, at 1-3. Again, an injunction against officials at
DHS and HHS will have limited effect if senior officials at the White House, the FBI, the FDA,
the State Department, the Census Bureau, the EAC, and other federal agencies may continue to
pressure social-media companies to censor private speech.

To address Defendants’ objection that these officials and agencies have not been sued or

served with discovery, Plaintiffs propose the following procedure: Within two business days of
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this Court’s ruling on these disputed discovery issues, if not before, Plaintiffs will file a Second
Amended Complaint with leave of the Court that names as Defendants additional federal officials
and agencies that Plaintiffs have identified so far whom current information indicates are or have
engaged in communications with social-media platforms about misinformation, disinformation,
malinformation, and any censorship and suppression of speech on social media. In addition, within
two business days of this Court’s ruling on these disputed discovery issues, Plaintiffs will serve
interrogatories and document requests on the newly named Defendants, seeking the same
discovery this Court has already authorized—i.e., “the identity of federal officials who have been
and are communicating with social-media platforms about disinformation, misinformation,
malinformation, and/or any censorship or suppression of speech on social media, including the
nature and content of those communications.” Doc. 34, at 13. The Court should order the new
Defendants to respond in 14 days to those discovery requests, as the Government has already been
on notice of Plaintiffs’ request for this information for several days. This approach will
accommodate Defendants’ objections while avoiding interjecting undue delays into the ongoing
discovery schedule already adopted by the Court. See Doc. 34, at 13-15.

E. The Court Should Not Authorize Defendants’ Last-Minute, Retaliatory
Request for “Reciprocal Discovery.”

Yesterday, the day before this Joint Statement is due, Defendants notified Plaintiffs that
they would request “reciprocal discovery” against the Plaintiffs in this Joint Statement, if the Court
ordered any further discovery from Defendants. Defendants declined to specify the precise nature
of the discovery they would seek, and they declined to provide copies of any potential discovery
requests. Plaintiffs’ only specific information about this request, therefore, comes from one
previous email chain from August 27, 2022, in which Defendants’ counsel stated “we want to note

that if Plaintiffs are going to seek additional discovery, we may also seek discovery from
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Plaintiffs,” and stated that Defendants might seek discovery of communications between State
officials and social-media platforms. See Ex. 12, at 2. To the extent Defendants make this request,
the Court should reject it, for several reasons.

First, the request is untimely. Plaintiffs moved for expedited preliminary-injunction-
related discovery on June 17, 2022—ten weeks ago. Docs. 17, 19. The Court granted this motion
on July 12, 2022—six weeks ago. Doc. 34. The Court adopted a specific, detailed discovery plan
for such discovery, under which the parties have been operating for six weeks. During all this
time, Defendants never suggested that they would request reciprocal discovery until August 27,
2022. Ex. 12, at 2. This suggestion came very late in the process, and just as Plaintiffs were
requesting highly relevant disclosures that the Government seems particularly eager to avoid
making—i.e., the communications between the FBI and Meta that led to the censorship of the
Hunter Biden laptop story on Facebook and Instagram. See Ex. 12, at 2-3. Under the
circumstances, the request is plainly untimely and would serve no useful purpose but to delay the
adjudication of Plaintiffs” motion for preliminary injunction, which has been pending since June
14, 2022.

Second, the discovery is evidently sought for an ulterior, improper purpose—i.e., to
retaliate against Plaintiffs and attempt to deter Plaintiffs from seeking particularly relevant and
probative disclosures from the Government. In particular, Defendants raised this issue of seeking
“reciprocal discovery” for the very first time only in response to Plaintiffs’ demand for the FBI’s
communications with Meta that led to the censorship of the Hunter Biden laptop story, which Mark
Zuckerberg disclosed in an explosive revelation on Joe Rogan’s podcast last Thursday. Ex. 12, at
2-3. Moreover, the FBI’s public response to this disclosure stated that it “routinely” engages in

such disinformation-related communications with social-media platforms. /d. at 3. Naturally, the
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Government is eager to avoid making such disclosures. See id. at 1-2. Furthermore, the
Government’s threat to seek such discovery explicitly admitted that the Government does not think
such discovery would be probative on any disputed issues. Id. The Government’s attorney
explicitly stated, of the discovery DOJ plans to seek: “Of course, we do not suggest that we
necessarily find those communications to be problematic.” Id. at 2 (emphasis added). In other
words, DOJ admits that it would not be seeking such discovery for its probative value. Thus, the
context demonstrates that the Government seeks such discovery only for an improper, ulterior
purpose—namely, to retaliate against Plaintiffs for their own discovery requests and to seek to
deter Plaintiffs from pursuing particularly relevant, probative information.

Third, the retaliatory discovery the Government belatedly seeks would have little or no
probative value—as the Government itself admits. See id. The Government threatened that it will
seek communications between State officials and social-media companies about censorship. See
id. But the Government does not contend that such State officials have engaged in a long campaign
of threats and coercive pressure against social-media companies to pressure them to comply with
such requests, as Plaintiffs allege the federal officials have done in great detail. See Doc. 45.
Further, unlike the federal Government, neither Missouri nor Louisiana has a unitary executive
branch; their Attorneys General are separately elected by the people, and authorized under State
law with full authority to represent the State’s interests in court. Statements by other state officials
who report to separately elected officials thus are not attributable to Missouri and Louisiana’s
Attorneys General, and thus they would be discoverable only through third-party subpoenas, not
discovery requests directed to Missouri’s and Louisiana’s Attorneys General. Even more, the First
Amended Complaint includes several private Plaintiffs, for whom such communications would

have no plausible relevance to their claims. In addition, the First Amendment does not contain an
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“unclean hands” exception, and even if State officials unlawfully pressured social-media platforms
to censor speech, that would have no relevance to the Government’s violations of the First
Amendment.

Finally, in yesterday’s meet-and-confer, the Government stated for the first time that it
might seek “reciprocal discovery” related to Plaintiffs’ standing. But this Court has already
addressed this issue in detail and determined that Plaintiffs have standing, Doc. 34, at 3-9, and
Defendants provide no plausible reason to revisit that conclusion. Therefore, such discovery
would serve no useful purpose. Moreover, discovery regarding Plaintiffs’ standing, if appropriate
at all, would be the proper subject of a “factual attack™ on the Court’s jurisdiction brought under
Rule 12(b)(1) of the Federal Rules of Civil Procedure. Defendants were served with the Complaint
on May 10, 2022, and thus they have had almost four months to file such a motion, but they have
never done so. If they wish to seek jurisdictional discovery regarding Plaintiffs’ standing, they
should file a Rule 12(b)(1) motion and a motion for jurisdictional discovery, to which Plaintiffs
could respond and the Court could rule in due course. They should not be allowed to belatedly
interject this issue to retaliate and delay Plaintiffs’ motion for preliminary-injunction-related
discovery that was filed 10 weeks ago and granted six weeks ago.

% % %

WHEREFORE, for the reasons stated, Plaintiffs respectfully request that this Court:

1. Order Defendants White House Press Secretary Karine Jean-Pierre and Dr. Fauci in his
capacity as Chief Medical Advisor to the President to provide complete responses to Plaintiffs’
interrogatories and document requests.

2. Order all Defendants who were served with Interrogatories to identify federal officials

and agencies outside their own agencies who have or are engaged in communications with social-
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media platforms about misinformation, disinformation, malinformation, and/or censorship or
suppression of speech on social-media, and produce any such communications in their possession.

3. Order Defendant Health and Human Services (HHS) and Dr. Fauci in his capacity as
NIAID Director to provide complete responses to Plaintiffs’ interrogatories and document requests
as discussed herein.

4. Grant Plaintiffs leave to file a Second Amended Complaint suing newly identified
federal officials and agencies, whose identities have been revealed during the discovery process,
and to serve similar expedited discovery requests on them, within two business days of the Court’s
ruling on these disputed issues, and order those new Defendants to respond within 14 days.

5. Deny Defendants’ belated and retaliatory request to seek reciprocal discovery against

Plaintiffs.
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DEFENDANTS’ POSITION

Plaintiffs moved for “leave to conduct specific, targeted, narrow discovery in support of
their Motion for Preliminary Injunction.” Pls.” Mem. in Support of their Mot. for Expedited Prelim.
Inj.-Related Disc. at 3, ECF No. 18 (“Mot.”). This Court granted their request in part, noting that
“le]xpedited discovery is not the norm” and should be “reasonable[] . . . in light of all the
surrounding circumstances,” Mem. Ruling and Order at 9, ECF No. 34 (“Order”), and authorizing
discovery “targeted to the specific allegations of Plaintiff States’ Complaint” “for purposes of the
pending Motion for Preliminary Injunction,” id. at 12.

The discovery that Plaintiffs ultimately sought was anything but reasonably tailored.
Nevertheless, in the thirty days provided by this Court, Defendants provided written responses and
objections to requests for production, while also producing substantive interrogatory responses
and roughly 15,000 pages of documents. Given this breadth of produced information, Plaintiffs
cannot suggest that they are lacking in the facts that they deemed necessary at the outset of this
case to litigate their pending preliminary injunction motion. Nonetheless, Plaintiffs ask this Court
to resolve a series of unjustified disputes that would only prolong Plaintiffs’ purportedly time-
sensitive motion. Plaintiffs, in short, seek to treat the extraordinary discovery process authorized
by this Court as if it were the full discovery process provided by the Federal Rules of Civil
Procedure, faulting Defendants for objecting to requests that are grossly disproportionate to this
stage of the proceedings while they themselves seek to expand their already-too-broad requests
after the prescribed deadline.

In an effort to resolve outstanding discovery disputes, Defendants have proposed to
respond to certain additional targeted requests that may be completed expeditiously and thereby

aid the swift resolution of the preliminary injunction motion, as Plaintiffs originally sought. The
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Court should decline to order the expansive additional discovery sought by Plaintiffs and instead
should, at most, order the targeted, supplemental interrogatory responses that Defendants have
offered in the parties’ meet and confer. Infra Section II. Such a process would allow the parties to
resolve promptly any issues relating to depositions and then to complete briefing on the
preliminary injunction motion and Defendants’ forthcoming motion to dismiss Plaintiffs’
Amended Complaint.

If the Court were inclined to order the more expansive discovery Plaintiffs demand, it
should do so only after resolving the pending motion for preliminary injunction and forthcoming
motion to dismiss and addressing the significant jurisdictional issues at the heart of this case.
Defendants’ motion to dismiss the original Complaint raised serious arguments that Plaintiffs lack
Article III standing—arguments not before the Court when it reached a preliminary decision on
standing in its discovery order, including under Supreme Court precedent foreclosing parens
patriae actions by states against the federal government. Alfred L. Snapp & Son, Inc. v. Puerto
Rico ex rel. Barez, 458 U.S. 592, 610 n.16 (1982) (citing Massachusetts v. Mellon, 262 U.S. 447,
485-86 (1923)). This Court’s preliminary conclusion otherwise for the limited purposes of granting
expedited discovery targeted to the Complaint, predated the full briefing on this issue. And while
the States have now added individual plaintiffs to the action in an attempt to shore up their
standing, Defendants’ forthcoming motion to dismiss the Amended Complaint will demonstrate
why the individual plaintiffs’ claims suffer from the same fundamental jurisdictional defects
identified in Defendants’ original motion. In particular, like the States, the individual plaintiffs
cannot show causation and redressability for purposes of Article III standing, as the alleged injuries
hinge on the “unfettered choices made by independent” social media companies “not before the

court and whose exercise of broad and legitimate discretion the [CJourt[] cannot presume to either
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control or predict.” Defenders of Wildlife, 504 U.S. at 562 (quoting Allen v. Wright, 468 U.S. 737,
758 (1984), abrogated on other grounds by Lexmark Int'l, Inc. v. Static Control Components, Inc.,
572 U.S. 118 (2014)). For that reason, among others, courts across the country have dismissed
claims by individual users of social media materially similar to the individual plaintiffs’ claims
here.* Authorizing the extensive discovery that Plaintiffs demand—essentially, on the whole of
the federal government—before the Court resolves the forthcoming motion to dismiss addressing
whether this Court has jurisdiction to hear the case at all, Stee/ Co. v. Citizens for a Better Env't,
523 U.S. 83, 89 (1998), would impose needless and additional extensive burdens on the parties
and the Court.

Furthermore, even if the Court were to continue to conclude that it has subject matter
jurisdiction over the case, the Court should resolve Plaintiffs’ pending preliminary injunction
motion before allowing Plaintiffs to conduct any further written discovery, including by serving
new requests on non-Defendant federal agencies and officials. Plaintiffs seek further discovery to,
among other things, determine whether other federal actors beyond like HHS and DHS have
communicated with social media companies about the harms of misinformation—communications
which, as Defendants will argue, are routine and do not amount to a First Amendment violation.
The Court should thus first assess, through a decision on the preliminary injunction motion,
whether communications of that nature do indeed run afoul of the First Amendment. If it agrees
with Defendants that those communications—which occurred even in the last Administration—

are not problematic, then the additional discovery Plaintiffs seek would not support a viable First

* Changizi v. Dep’t of Health & Hum. Servs., --- F. Supp. 3d ---, 2022 WL 1423176 (S.D. Ohio
May 5, 2022), appeal filed, No. 22-3573 (6th Cir. June 30, 2022); Hart v. Facebook Inc., Case No.
22-cv-00737-CRB, 2022 WL 1427507 (N.D. Cal. May 5, 2022); Ass’n of Am. Physicians &
Surgeons v. Schiff, 518 F. Supp. 3d 505 (D.D.C. 2021) (“AAPS I”’), aff’d 23 F.4th 1028 (D.C. Cir.
2022).
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Amendment claim and would thus be unnecessary. Alternatively, the Court’s clarification of the
issues in dispute on the merits would provide a helpful guide to the scope of future discovery (if
any) to resolve those claims.

At the very least, if the Court is inclined to authorize extensive additional discovery prior
to ruling on these motions, it should stay the discovery for a period of thirty days to allow the
Solicitor General to consider whether or not to seek immediate appellate review.

L. Background to the Current Dispute

Plaintiffs moved for expedited discovery in June 2022 and, in their supporting
memorandum, stated repeatedly that they sought “leave to conduct specific, targeted, narrow
discovery in support of their Motion for Preliminary Injunction.” Mot. at 3; id. at 1 (Plaintiffs seek
“expedited preliminary-injunction-related discovery on a limited basis™); id. at 12 (noting that
Plaintiffs seek “narrow, carefully targeted discovery—such as responding to targeted
interrogatories and document requests”). Plaintiffs also asked the Court to set a compressed
discovery schedule and acknowledged that their “requested discovery” would have to “be
reasonably tailored to [those] time constraints[.]” Id. at 10 (citing Amos v. Taylor, No. 4:20-CV-
7-DMB-JMV, 2020 WL 5809972, at *6 (N.D. Miss. Aug. 26, 2020)) The Court ultimately
authorized expedited discovery, and set a compressed schedule, under which Defendants had
“thirty days following receipt of Plaintiff States’ discovery requests” to provide “responses and/or
objections” to those requests. The Court emphasized, however, that “[e]xpedited discovery is not
the norm” and that it must be “reasonable[] . . . in light of all the surrounding circumstances.”

Order at 9.
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Despite the States’ repeated representations that they sought only “narrow” and “carefully
targeted discovery,” Mot. at 12, they ultimately served ten sets of interrogatories® and eight sets of
requests for the production of documents—totaling well over one hundred discovery requests—
on a slew of federal agencies and officers. On an expedited timeframe, Defendants identified
relevant custodians, pulled relevant documents, loaded those documents into a review platform,
reviewed and processed them, and ultimately produced roughly 15,000 pages of documents along
with interrogatory responses.

The parties then engaged in a meet and confer process in which Defendants made additional
efforts to address objections raised by Plaintiffs, and to do so as expeditiously as possible. As a
consequence of the parties’ initially productive meet and confer process, several disputes were
resolved. For instance, at Plaintiffs’ request: Defendants agreed to produce organizational charts
from Defendant agencies that technically fell outside the bounds of authorized discovery;
Defendants agreed to produce additional email communications between Dr. Fauci and Mark
Zuckerberg that fell outside the scope of discovery; Defendants agreed to provide Plaintiffs with
an “overlay” file to allow them to extract certain metadata from the documents that the time
constraints of expedited discovery did not practically permit Defendants to produce along with the
15,000 pages of documents; Defendants agreed to provide additional responses to specific

interrogatories; and the parties reached several other agreements. On Friday, August 27, the parties

> Plaintiffs initially served 110 interrogatories. Prior to the 30-day deadline for service of
objections and responses, Defendants objected to the interrogatories because they exceeded the
25-interrogatory limit in the Federal Rules. During subsequent discussions, Plaintiffs agreed to
select the first five interrogatories served on CDC to apply to all Defendants on whom
interrogatories had been served (the “Common Interrogatories”) and to select twenty additional
interrogatories directed at particular Defendants as specified by Plaintiffs (“Additional
Interrogatories”).
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jointly sought a modest extension to the deadline for filing this Joint Statement because of the
progress they were making during their meet-and-confer discussions.

Nonetheless, Plaintiffs contend that they are entitled to even more discovery. Just over the
past several days, Plaintiffs have raised new disputes and demanded additional discovery from
officials not named in the Complaint or the preliminary injunction motion. Plaintiffs do not
suggest, however, that additional discovery is necessary to resolve their pending preliminary-
injunction motion, as they must in the context of expedited discovery. BKGTH Prods., LLC v.
Does 1-20, CIV.A. No. 13-5310, 2013 WL 5507297, at *5 (E.D. La. Sept. 30, 2013) (“A party
seeking expedited discovery must narrowly tailor their requests in scope to the necessary
information they seek.” (emphasis added)); A4mos v. Taylor, No. 4:20-CV-7-DMB-IMV, 2020 WL
7049848, at *5 (N.D. Miss. Dec. 1, 2020) (the “party seek[ing] to compel expedited discovery”
must show “that the requested discovery falls within the scope of permitted expedited discovery—
in other words, that it is narrowly tailored to obtain information relevant to a preliminary injunction
determination” (emphasis in original)). Instead, they argue only that they requested additional
information, and that such information may be relevant to their claims, as one would in the process
of ordinary civil discovery. Although Plaintiffs initially sought a quick resolution of their
preliminary injunction motion, see Mot. at 3 n.1 (claiming that the issues in this litigation “are
particularly time-sensitive and urgent”), they now effectively ask the Court to extend and expand
the discovery process originally authorized by this Court.

Although Plaintiffs have described for Defendants, in general terms, the discovery-related
relief they planned to seek, Plaintiffs failed to provide a copy of their section of this Joint Statement
in advance of filing to ensure that Defendants could address all of the disputes raised, or any

questionable and unproven characterizations included, in Plaintiffs’ section. Nevertheless, based
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on Plaintiffs’ oral and written communications, Defendants understand that the disputes Plaintiffs
plan to raise herein will fall within two categories: (1) disputes over discovery requests served on
July 18; and (2) disputes over new discovery requests proposed for the first time in the parties’
meet and confer discussions, which requests have not been served on any Defendant. As
Defendants contend below, none of Plaintiffs’ demands has merit. Defendants’ expedited
discovery responses and productions to date have been reasonable, and Plaintiffs do not contest
that are able to litigate their preliminary injunction motion with the materials they have received.

IL. Defendants responded adequately to Plaintiffs’ discovery requests served on

July 18 and have offered reasonable compromises to address Plaintiffs’
demands exceeding the expedited discovery that the July 12 Order allowed.

Plaintiffs raise several objections to the adequacy of Defendants’ searches for information
responsive to the interrogatory and document requests served on July 18. For the items for which
Defendants have proposed compromises, as specified below, the parties were still conferring up to
the time of filing and continue to confer in hopes of reaching a resolution on their own. To the
extent no agreement is reached, Plaintiffs’ requests for broad discovery must be denied and
Defendants’ proposed reasonable compromises should otherwise be adopted. First, Plaintiffs
request that Defendant agencies respond to interrogatories and document requests by identifying
officials across the federal government who have communicated with social media companies.
Although this request is facially unreasonable in the context of expedited discovery, Defendants
offer below a reasonable compromise. The Court should not grant Plaintiffs’ unreasonable request
for responses that go beyond the scope of authorized expedited discovery. Second, Plaintiffs seek
broad supplemental discovery responses from Dr. Fauci, beyond Defendants’ agreement to
provide, over the next three weeks in a manner consistent with the demands of expedited discovery,
responses to specific and targeted discovery requests directed to Dr. Fauci. Third, Plaintiffs assert

that Defendants’ search for HHS custodians was unreasonable and demand that they conduct a
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new search through every HHS component, despite HHS’s prior due diligence to identify
custodians most likely to have responsive information and to focus their searches for information
and documents, using Plaintiffs’ search terms, on those custodians. The Court should deny this
request because Plaintiffs do not show that additional searches of officials in agency components
that were not the focus of Plaintiffs’ allegations is necessary to resolve the preliminary injunction
motion or proportional to the needs of the case. And their conclusory assertion that the agency has
actively concealed information is unsupported and contradicted by its already voluminous
production of documents in response to Plaintiffs’ requests. Fourth, Plaintiffs’ request that
Defendants respond to interrogatories on behalf of DHS by conducting additional ESI searches
would impose disproportional and undue burdens on Defendants. Fifth, Plaintiffs’ request for
intrusive discovery from the White House, before exhausting alternative avenues (and before the
Court resolves the forthcoming motion to dismiss), goes beyond the scope of Plaintiffs’ initial
requests, is unnecessary to resolve the preliminary injunction motion, and raises significant
separation of powers concerns. This request, likewise, must be denied.

A. Plaintiffs are not entitled to additional searches pertaining to agencies not named in the
Complaint.

Plaintiffs first demand that, in response to interrogatories, Defendants identify officials
outside their own agencies, and across the entire federal government, who have communicated
with social media companies—even if conduct of those officials is not even mentioned, let alone
alleged to be illegal, in the original Complaint. The dispute centers on Common Interrogatory 1,
in conjunction with requests seeking production of all documents relied on in responding to that
request. As originally served, Common Interrogatory 1 reads: “Identify every officer, official,

employee, staff member, personnel, contractor, or agent of” recipient Defendant “or any other
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federal official or agency who has communicated or is communicating with any Social-Media
Platform regarding Content Modulation and/or Misinformation.”

Especially in the context of expedited discovery, it would be unduly burdensome and
disproportional to the needs of this case to require Defendants to sift through thousands of
communications and identify officials from outside agencies who have communicated with social
media companies, in response to Plaintiffs’ interrogatories. Complying with this request would not
only be impossible within the expedited period provided for current discovery, it would be
unnecessary in light of the thousands of external communications Defendants have already
produced. Through those productions, much of this information is already available to Plaintiffs.
It would be far less burdensome for Plaintiffs to consult these documents. Fed. R. Civ. P.
26(b)(2)(C)(1) (a district court must limit the scope of discovery if “the discovery sought is
unreasonably cumulative or duplicative, or can be obtained from some other source that is more
convenient, less burdensome, or less expensive). As written, Plaintiffs’ requests that Defendants
identify government actors who were not even alleged through bare legal conclusions, let alone
facially plausible allegations in the Complaint, to have engaged in the conduct alleged in the
Complaint or related preliminary injunction motion for which expedited discovery was authorized,
are not “targeted” or “reasonable,” Order at 12.

Nonetheless, recognizing that the Court’s July 12 Order authorizes expedited discovery
targeted to the original Complaint so that Plaintiffs can attempt to build a record to support their
preliminary injunction application, Defendants offered reasonable compromises to address
Plaintiffs’ requests. In particular, during the meet-and-confer, Defendants offered in good faith to
focus the inquiry underlying Common Interrogatory 1 by drawing on what is known to those

agency Defendant custodians who currently are employed by the agency Defendants—i.e., asking
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those currently-employed custodians to identify other agencies known to have communicated, or
to be in communication with, platforms concerning misinformation.® Because responding to the
interrogatory as so reformulated entails significant additional efforts to interview the custodians
beyond the efforts Defendants diligently undertook within the initial 30 days the Court set for
responding to Plaintiffs’ expedited discovery requests and interrogatories, Defendants proposed to
provide their response to the reformulated interrogatory three weeks from the filing of this Joint
Statement. Any other response would be unduly burdensome and disproportional to the needs of
the case, especially in the context of expedited discovery.

Defendants’ proposed compromise would not entail conducting any additional searches for
information or documents from non-Defendant agencies that are not within their custody or
control. Nor should it require Defendants to undertake any new searches. Doing so would be
immensely more burdensome and would effectively require a re-opening of document discovery
for which Defendants have already provided voluminous responses. Thus, Defendants’ proposal
is the only reasonable construction of Common Interrogatory 1 that accounts for the practical
limitations inherent in expedited preliminary injunction discovery as authorized by this Court.

Requested Relief: Accordingly, should the Court find any remaining dispute, it should
adopt Defendants’ reasonable compromise proposal, setting the due date for the response to new
Common Interrogatory 6 at three weeks from today, i.e., September 21, 2022, and ordering that
the response be without any new searches for ESI. Further, although Defendants maintain their

objections to discovery on the White House as outlined below, under this proposal, an agency

® Common Interrogatory No. 6 as Defendants proposed it on August 29 would read: “Identify non-
Defendant federal agencies or officials who are known to have communicated or to be
communicating with any Social-Media Platform regarding Content Modulation or
Misinformation, excluding communications produced by Defendants to date in this action or
described in their interrogatory responses of August 17, 2022.”
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Defendant will identify White House officials but only subject to personal knowledge and when
the agency and the White House participated in the communication(s) at issue. (Defendants have
accepted Plaintiffs’ request that the response to Common Interrogatory 6 cover the same period as
Plaintiffs’ other requests, i.e., from January 1, 2020.)

B. The Court should reject Plaintiffs’ expansive requests for supplemental responses from
Dr. Fauci.

To narrow the disputed issues, Defendants offered to supplement their responses to two
interrogatories as to Dr. Fauci: Additional Interrogatory No. 5 (Dr. Fauci No. 8), and Additional
Interrogatory No. 6 (Dr. Fauci No. 9). Plaintiffs signaled approval of that offer but insisted that
any further response be based on additional searches of electronically stored information—a
condition to which Defendants could not agree. Defendants’ proposed compromise was reasonable
in light of the severe time constraints resulting from the expedited discovery timetable. At any rate,
Plaintiffs quickly pivoted to making new demands that Defendants supplement their answers to
other interrogatories (Common Interrogatory Nos. 1-5) addressed to Dr. Fauci—demands not
previously aired in the initial two meet-and-confer sessions. The Court should reject the contention
that Defendants should be required to provide responses to any more of the interrogatories directed
at Dr. Fauci than Defendants have agreed to provide, as Defendants have offered reasonable
responses within the time constraints of expedited discovery.

Additional Interrogatory No. 5, concerning communications with Mark Zuckerberg of
Facebook, reads: “Identify all Communications with Mark Zuckerberg from January 1, 2020 to
the present, including but not limited to those referenced in Paragraphs 142-145 of the Complaint.”
Additional Interrogatory No. 6, concerning communications with social media platforms related
to COVID-19, reads: “Identify all Communications with any Social-Media Platform that relate to

the Great Barrington Declaration, the authors of the Great Barrington Declaration, the original
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signers of the Great Barrington Declaration,” other various individuals, “the Wuhan Institute of
Virology, EcoHealth Alliance, and/or any member of the so-called ‘Disinformation Dozen.’”

As to each of these interrogatories, Defendants reasonably identified the communications
from Dr. Fauci they produced in response to Plaintiffs’ parallel RFPs, stating that those responses
provided a more expeditious and significantly less burdensome method for Plaintiffs to obtain the
information sought, considering the expedited nature of the discovery here and the broad scope of
the Interrogatories. Fed. R. Civ. P. 26(b)(2)(C)(1); see also Fed. R. Civ. P. 33(d).

Plaintiffs objected, contending that Defendants were required to undertake “separate effort
to inquire of Dr. Fauci whether he is aware of any other (non-email) communications, whether oral
or written” and seeking from Dr. Fauci “good-faith and comprehensive efforts,” including as to
“communications via channels other than his government email.” Although Defendants had
reasonably confined their document production and related interrogatory responses to email
communications in an effort to provide meaningful discovery within the 30-day timetable the
Court’s July 12 Order imposed, Defendants nevertheless proposed to provide additional
substantive responses to the two interrogatories,’ and Plaintiffs initially indicated acceptance of
that offer, while stressing their untenable demand that any further response be based on new
searches of ESI.

Plaintiffs, however, came back with another demand. They asserted that Defendants must
supplement their responses to various Interrogatories served on Dr. Fauci (Common Interrogatory
Nos. 1-5), purportedly based on Facebook’s designation of Dr. Fauci as one official who

communicated with the platform. But the fact that Dr. Fauci communicated with Facebook is not

7 In the same agreement, Plaintiffs’ accepted Defendants’ offer to supplement two interrogatories
as to DHS, discussed below.
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new (indeed, it is prominently alleged in the Complaint), and cannot warrant supplementation of
existing interrogatory responses, let alone sustain a demand for any additional interrogatories.
Defendants have already produced email communications between Dr. Fauci and social media
companies. Indeed, at Plaintiffs’ request during meet-and-confer sessions, Defendants also agreed
to produce—and did produce on Friday, August 26—additional emails between Dr. Fauci and
Mark Zuckerberg that were in their custody and control but that were not responsive to Plaintiffs’
discovery requests. Facebook’s confirmation that it communicated with Dr. Fauci simply repeats
a fact already known to Plaintiffs before they filed this action, and cannot support requiring
supplemental or additional interrogatory responses here.

Requested Relief: At any rate, should the Court find any remaining dispute, it should adopt
Defendants’ reasonable compromise proposal, under which Defendants would provide, by three
weeks from today, as to Dr. Fauci, supplemental responses on Additional Interrogatory Nos. 5 and
6, and on Common Interrogatories Nos. 2, 3, and 4. That task omits Common Interrogatory Nos.
1 and 5: Defendants are responding to Common 6 in lieu of Common No. 1 as explained above,
and Common No. 5 seeks the results of searches of documents also produced so no
supplementation is proper. Again, the Court should clarify that the further response as to Dr. Fauci
is permitted to be made on the existing documents Defendants produced, not on new ESI.

C. The Court should reject Plaintiffs’ expansive requests for supplemental responses from
DHS.

Subject to the meet-and-confer, Defendants have also offered to supplement responses to
two interrogatories as to DHS: Additional Interrogatory No. 11 (DHS No. 9), and Additional
Interrogatory No. 12 (DHS No. 13). Additional Interrogatory No. 11, concerning DHS’s alleged
contacts with unspecified “tech companies,” reads: “Identify all ‘the tech companies’ with which

DHS is ‘working together’ to ‘prevent harm from occurring,” as Secretary Mayorkas stated on
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August 2, 2021, as discussed in Paragraph 207-208 of the Complaint, including the nature of the
work and all Communication(s) relating to such work.” DHS objected on the grounds, among
others, that Plaintiffs had not specified the “tech companies” about which they inquired, and
provided a narrative response explaining that the nature of the work that the agency performs
includes “respond[ing] to Misinformation that poses a threat to the homeland.”

Additional Interrogatory No. 12, concerning communications with platforms about
misinformation not only by the whole of DHS, but by the whole of the Federal Government, reads:
“Identify every federal agency, group, sub-group, department, component, division, sub-division,
officer, official, employee, agent, or other person or entity within the federal government, both
within and without DHS, that communicates or has communicated with any Social-Media Platform
regarding Misinformation and/or Content Modulation, including but not limited to any person or
entity whose activity is or was to be subject to oversight by the Disinformation Governance Board,
including the nature of their coordination with the Social-Media Platform(s).” DHS objected on
the grounds, among others, that the interrogatory called on DHS to obtain information not
reasonably available to it within the compressed expedited discovery period, about agencies whose
alleged conduct is not challenged in either of Plaintiffs’ pleadings and which is not within DHS’s
custody and control.

After Plaintiffs contended that the initial responses to those two interrogatories were not
“meaningful,” DHS nevertheless offered to provide a further response after the filing of this Joint
Statement, but in signaling their approval of that offer, Plaintiffs stressed their demand that any
further responses be based on new ESI searches—a condition Defendants cannot meet given the
severe time constraints of the expedited discovery process, and because it would be disproportional

to the needs of Plaintiffs’ preliminary injunction application. Again, Defendants are willing to
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supplement their responses to these interrogatories within three weeks of the filing of this Joint
Statement, so long as it is not subject to the requirement to do new burdensome ESI searches.
Requested Relief: Accordingly, the Court should resolve the dispute on this point, should
one remain, by adopting Defendants’ reasonable compromise proposal, under which, without
searching for any new ESI, Defendants will supplement Additional 11 and Additional 12 for DHS
by three weeks from today’s joint statement filing.
D. Requiring HHS to conduct a search for responsive material through the entire agency

would exceed the scope of the allegations of the Complaint and preliminary injunction
motion and would cause disproportionate burden.

Plaintiffs also challenge the adequacy of HHS’s identification of custodians likely to have
relevant information, and they request that Defendants immediately conduct a search of all of
HHS—an agency of 80,000 employees—for communications with social media platforms. This
request remains untenable. It proceeds from the faulty premise that Plaintiffs are entitled to
discovery from every HHS employee—regardless of whether the discovery sought would be
“necessary” to resolve their preliminary injunction motion, BKGTH Prods., LLC, 2013 WL
5507297, at *5, let alone whether it is “proportional to the needs of the case,” or would impose
undue “burden or expense” on Defendants, see Rule 26(b)(1). Plaintiffs’ request would be
unreasonable in an ordinary discovery context. See Coleman v. Am. Red Cross, 23 F.3d 1091, 1098
(6th Cir. 1994) (upholding district court order denying motion to compel request to search every
file in Red Cross National Headquarters “for any documents that might be of any relevance to the
matter in the case” because the request was “overly burdensome,” particularly when thousands of
pages of documents productions, interrogatory responses, and depositions provided other ways of
obtaining relevant information). It is all the more unreasonable in the expedited discovery context

presented here.
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HHS’s search for relevant custodians was reasonable and tailored to the discovery
authorized by the Court. The Court ordered expedited discovery “targeted to the specific
allegations of Plaintiff States’ Complaint.” Order at 12. In searching for responsive information,
the agencies identified custodians in the relevant components based on their understanding of each
individual’s role at the agency and their involvement in the types of communications alleged in
the Complaint and sought through Plaintiffs’ discovery requests. See Rule 33(b)(1)(A) (stating that
interrogatories must be answered “by the party to whom they are directed”); Rule 34(2)(A)
(providing that “[t]he party to whom the request is directed must respond” or object); see also In
re Epipen Mktg., Sales Pracs. & Antitrust Litig., MDL No. 2785, 2018 WL 1440923, at *2 (D.
Kan. Mar. 15, 2018) (“[ T]he party responding to discovery requests is typically in the best position
to know and identify those individuals within its organization likely to have information relevant
to the case.”). After all, the Complaint is what “give[s] the defendant fair notice of what ... the
claim is and the grounds upon which it rests.” Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555
(2007). The notice-pleading rule “does not unlock the doors of discovery for a plaintiff armed with
nothing more than conclusions.” Ashcroft v. Igbal, 556 U.S. 662, 678-79 (2009).

The agency’s efforts, moreover, must be understood in the context of the expedited
discovery process here. To respond to Plaintiffs’ requests within the time allotted, the agencies
were required to identify custodians within a matter of days. The agencies thus reasonably focused
their efforts on identifying the custodians who were most likely to have responsive information.
See June Med. Servs., LLC v. Gee, No. CV 16-444-BAJ-RLB, 2018 WL 5269813, at *2 (M.D. La.
Oct. 23, 2018) (finding that a search of 23 custodians after an inquiry into those who were most
likely to have discoverable information was reasonable). And because Plaintiffs specifically

identified and served discovery on three HHS components—the Centers for Disease Control
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(CDC), the National Institute of Allergy and Infectious Diseases (NIAID), the Office of the
Surgeon General (OSG)—it is unsurprising that the officials identified as most likely to have
responsive information would be employed by those components.

Moreover, in order to respond to Plaintiffs’ discovery requests within the condensed time
period allotted, after identifying custodians most likely to have responsive documents, HHS
immediately began collecting, searching, and producing their responsive documents—using all of
the expansive search terms Plaintiffs provided—within the month-long period authorized by the
Court. HHS ultimately produced thousands of email communications in the identified custodians’
custody and control. And in response to Plaintiffs’ interrogatories, HHS identified the designated
custodians by name and title, nothing that they had been identified after “a reasonable inquiry
under the circumstances of abbreviated, expedited discovery.”

Given these extensive efforts, Plaintiffs err in contending that HHS’s search for custodians
most likely to have responsive documents was inadequate because the very components named in
the Complaint and discovery requests were the components HHS identified as having responsive
information. First, Plaintiffs’ demand that HHS search the ESI of officials from ever HHS
component would collapse the distinction between various components and operating divisions
that comprise the agency. HHS includes eleven operating components—including the Substance
Abuse and Mental Health Services Administration, the Agency for Toxic Substances and Disease
Registry, and the Food and Drug Administration—and employs approximately 80,000 individuals

around the world. https://www.hhs.gov/careers/working-hhs/agencies (last accessed Aug. 30,

2022).% Plaintiffs apparently would have HHS conduct extensive searches of each of these

8 DHS likewise includes numerous components and employs approximately 240,000 individuals.
See About DHS, https://www.dhs.gov/about-dhs (last accessed Aug. 30, 2022).
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components for potentially responsive records, even if the component’s activities are nowhere
mentioned in the Complaint underlying the preliminary injunction application. But under Rule
26(b)(1), it would be disproportional and unduly burdensome for HHS, in identifying the
“information available to” the agency for purposes of answering an interrogatory, see Rule
33(b)(1)(B), or producing documents, see Rule 34, to be compelled to answer as to the activities
of officials from every corner of the agency, even when their conduct is not alleged to be at issue
in the Complaint. Even if Plaintiffs’ request that Defendants search the entirety of HHS were
compatible with Rules 26, 33, and 34—and it is not, for the reasons specified in Defendants’
objections and responses—Defendants could not feasibly respond to such a request without
conducting an inquiry into agency activities that could not be completed within the highly
compressed timetable for expedited discovery as the Court authorized it.

Indeed, Plaintiffs do not dispute that the additional searches they demand would impose
significant burdens on HHS that would be incompatible with the expedited discovery permitted by
the Court. Instead, in the parties’ meet and confer sessions, they baselessly accused HHS of
intentionally concealing relevant and responsive information based on what Plaintiffs describe as
a “list” of individuals from Meta of federal officials who have communicated with the company
“about content modulation on a specified list of topics.”® According to Plaintiffs, that “list”
identifies additional individuals at HHS who have communicated with social media companies,
who were not identified as custodians in HHS’s interrogatory responses. But Plaintiffs offer no
details about the nature or frequency of the communications those officials are said to have had

with the platform. The platform apparently did not indicate whether those individuals

? Defendants have not seen Plaintiffs’ request to Meta for this list or Meta’s description of the
types of communications the named officials are said to have had with the company and are only
going by Plaintiffs’ characterization of the list in email communications.
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communicated with its officials about misinformation, or even whether they communicated with
the platform on more than one occasion. Plaintiffs’ bald assertion that Defendants have failed to
conduct adequate searches, based solely on this list of names apparently devoid of any specificity,
lacks any factual basis. Moreover, Plaintiffs’ accusation that Defendants have actively concealed
responsive information is not only lacking any factual support, is contradicted by the responses
Defendants have already provided: Defendants’ document productions—again, of roughly 15,000
pages of email communications—contain some of the very names Plaintiffs wrongly assert
Defendants have attempted to hide. Nor would the agency, or any Defendant, have any incentive
to conceal information: the communications Plaintiffs challenge here are not unlawful or
remarkable.

Requested Relief: Notwithstanding the foregoing, the Court should resolve the dispute
about HHS, should one remain, by adopting Defendants’ reasonable compromise proposal, under
which, without searching for any new ESI, Defendants will supplement, by three weeks from
today, the responses to Common Interrogatories Nos. 2 through 4, for HHS (where HHS would
also respond to Common Interrogatory 6, as outlined above), based on a reasonable inquiry to
HHS’s Immediate Office of the Secretary (“10S”). In that regard, because Common Interrogatory
5 seeks the results of searches of documents also produced, no supplementation is proper from
HHS as to Common Interrogatory 5.

E. Plaintiffs are not entitled to discovery from the White House.

Plaintiffs have served wide-ranging discovery requests on two advisors to the President:
(1) Karine Jean-Pierre in her official capacity as White House Press Secretary; and (2) Dr. Anthony
Fauci in his official capacity as Chief Medical Advisor to the President. The discovery served on

these White House officials is broad in scope, ranging from asking White House officials to answer
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questions on behalf of the entire federal government to seeking records of internal communications
that implicate serious separation of powers concerns. See, e.g., Common Interrogatory No. 2;!°
Request for Production to Ms. Jean-Pierre No. 9.!!

Plaintiffs have done so without first exhausting other avenues for related information.
Indeed, the agency Defendants have produced thousands of documents, including documents
revealing the very communications Plaintiffs also seek directly from the White House. And
Plaintiffs have sought, and in some instances already obtained, information from third-party social
media companies that Plaintiffs assert were communicating with the federal government, including
the White House, about misinformation. Rather than exhausting other avenues first, Plaintiffs
sought discovery from these White House officials in the first instance. Such an approach
unnecessarily embroils this Court in a separation of powers dispute that may otherwise be avoided.

That conclusion is underscored by the fact that Plaintiffs seek such information
immediately at the outset of this case, rather than in the normal course of civil discovery. The
current procedural posture only heightens the concerns identified by the Supreme Court, as
discussed below. Here, Plaintiffs seek White House records not only before they have evaluated
information received from other parties, but before this Court has even decided a motion to
dismiss. This Court should reject Plaintiffs’ efforts to seek discovery from the White House at this

stage of the litigation, in which Plaintiffs argued they needed limited and targeted discovery to

19 Plaintiffs asked all Defendants, including Ms. Jean-Pierre and Dr. Fauci, to “‘[i]dentify every
officer, official, employee, staff member, personnel, contractor, or agent of” recipient Defendant
‘or any other federal official or agency who has communicated or is communicating with any
Social-Media Platform regarding Content Modulation and/or Misinformation.’” (emphasis added).

! Plaintiffs requested the White House Office of the Press Secretary through Ms. Jean-Pierre to
“[p]roduce all Documents and Communications relating to any ‘government experts’ who have
‘partnered with’ Facebook or any Social-Media Platform to address Misinformation and/or
Content Modulation.” (emphasis added).
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inform the resolution of their motion for a preliminary injunction, and instead proceed to
consideration of that motion as informed by the thousands of documents the various Defendants
have already produced.

Because seeking such wide-ranging discovery from the White House implicates serious
separation of powers concerns, courts are extremely cautious before allowing such discovery,
especially when other avenues for related information have been not yet been exhausted. See
generally Cheney v. U.S. Dist. Ct. for D.C., 542 U.S. 367 (2004); see also Order, Centro Presente
v. Biden, No. 1:18-cv-10340 (D. Mass. May 15, 2019) (Dkt. No. 89) (requiring plaintiff to exhaust
all discovery on other defendants before considering whether there was “continuing need for
discovery sought from the White House”); Karnoski v. Trump, 926 F.3d 1180, 1207 (9th Cir. 2019)
(vacating “district court’s discovery orders because the district court did not fulfill its obligation
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‘to explore other avenues, short of forcing the Executive to invoke privilege’ (quoting Cheney,
542 U.S. at 390)). The burden imposed on the White House by discovery orders is an “important
factor” to be considered by courts, due to the special deference and “the high respect that is owed
to the office of the Chief Executive[.]” Cheney, 542 U.S. at 385 (citation omitted).

Courts have routinely recognized the weighty separation-of-powers concerns triggered by
discovery directed to the White House. That is why “courts must narrow overly broad and intrusive
discovery requests directed at the highest levels of the Executive Branch, lest ‘vexatious litigation
... distract [the Executive Branch] from the energetic performance of its constitutional duties.’”
Vidal v. Duke, No. 16-CV-4756, 2017 WL 8773110, at *4 (E.D.N.Y. Oct. 17, 2017) (alterations
in original) (citing Cheney, 542 U.S. at 382) (finding that a magistrate’s order “requiring the White

House to identify and assert privilege with respect to specific documents or risk waiving privilege

over those documents ... potentially raises constitutional concerns akin to those at issue in
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Cheney”); Order at 4, In re Kirstjen M. Nielsen, Secretary of Homeland Security, No. 17-3345 (2d.
Cir. Dec. 27, 2017) (Dkt. No. 171) (explaining that a discovery order covering White House
documents would “creat[e] possible separation of powers issues”). Plaintiffs must demonstrate that
the requests are limited to essential information that cannot otherwise be obtained. See Karnoski,
926 F.3d at 1205; Lardner v. U.S. Dep 't of Just., No. 03-0180, 2005 WL 758267, at *9 (D.D.C.
Mar. 31, 2005) (citing Cheney for the proposition that “a court must screen a request for
presidential documents to ensure that the discovery is essential to the proceedings”).

In measuring the burden imposed, the Court must consider the extensive discovery—
including roughly 15,000 pages of documents—already produced by the agency Defendants.
Against that background, there is no warrant for steering this case into conflict with the separation
of powers by allowing Plaintiffs to pursue expedited discovery from the White House. At most,
discovery implicating these weighty constitutional concerns should be deferred to a later stage of
this litigation and allowed then only if it is necessary to resolution of the case. This Court should
therefore deny Plaintiffs’ request to compel expedited discovery on the White House.

1. Discovery requests on the White House Olffice of the Press Secretary.

Plaintiffs’ discovery requests on the White House Office of the Press Secretary'? are
facially unreasonable. Contrary to the principles discussed above, Plaintiffs have not exhausted
other avenues before seeking these communications from the White House Office of the Press
Secretary. Again, the burden imposed on the White House by discovery orders is an “important

factor” to be considered by courts, due to the special deference and “the high respect that is owed

12 The Office of the Press Secretary is separate from the White House Communications Office.
Plaintiffs have not served any discovery on the Communications Office, and the Director of the
Communications Office is not named as a defendant in the original Complaint on which the Court-
authorized discovery is based.
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to the office of the Chief Executive[.]” Cheney, 542 U.S. at 385 (citation omitted). Further, Rule
26(b) of the Federal Rules of Civil Procedure directs a district court to limit the scope of discovery
if “the discovery sought is unreasonably cumulative or duplicative, or can be obtained from some
other source that is more convenient, less burdensome, or less expensive[.]” Fed. R. Civ. P.
26(b)(2)(C)(1). Although there is often a presumption in favor of disclosure of non-privileged
material, “[i]n some circumstances, . . . the requesting party should be required to assume a heavy
burden of persuasion before any discovery is allowed.” See Cheney, 542 U.S. at 392 (Stevens,
concurring); see also Order at 9 (noting that “[e]xpedited discovery is not the norm” and that it
must be “reasonable[] . . . in light of all the surrounding circumstances”).

Plaintiffs cannot meet this burden. Again, they have not exhausted other avenues for such
information. Plaintiffs did not even evaluate the material that they obtained from other Defendants
prior to serving discovery on the White House. Those Defendants produced thousands of records,
including records of communications that involved White House personnel. But Plaintiffs do not
identify any personnel in the White House Office of the Press Secretary as participants in or
recipients of those communications, again suggesting that such discovery is altogether
unwarranted.

To the extent Plaintiffs are seeking external communications with social media companies,
it is Defendants’ understanding that Plaintiffs served subpoenas on social media companies
seeking the very same material. Although it possible that the social media companies may object,
in full or in part, to the subpoenas, it is Defendants’ understanding that at least some social media
companies have responded by identifying the individuals they communicated with across the
government, including at the White House. Notably, based on Plaintiffs’ own representations

during the meet-and-confer about the companies’ responses, it does not appear that the social
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media companies have identified anyone from the White House Office of the Press Secretary,
where this discovery was served. Regardless, the scope of those responses by the third-party social
media companies should first be resolved before burdens are imposed on the White House.

A party should not be allowed to engage in a fishing expedition for communications of a
senior advisor to the White House, such as the White House Press Secretary, based on such a
scarce record. The reference involving the Office of the Press Secretary to which Plaintiffs point
to suggest the involvement of the Press Secretary or her Office in the conduct alleged in the
Complaint are statements made by the former Press Secretary, Jennifer Psaki. But those statements
do not suggest that anyone from the Office of the Press Secretary communicated with social media
companies; they suggest that others did. And Defendants have produced thousands of records of
such communications by officials throughout the government; there is no need for Plaintiffs to
rummage through the email and other traffic from the Office of the Press Secretary. The
information provided by the other Defendants in response to both document productions and
interrogatories substantially similar to those served on the White House Press Secretary should be
more than sufficient for the current stage of the litigation; i.e., limited discovery in anticipation of
a motion for preliminary injunction.

Moreover, Plaintiffs’ requests on the White House are not cabined or narrow; to the
contrary, they also seek communications internal within the government. As an initial matter,
Defendants have objected to all of Plaintiffs’ discovery requests that seek internal governmental
communications as not proportional to the needs of the case, because they would have required an
extensive search of internal records that was not possible within the expedited period provided for

current discovery and would be unnecessary in light of the thousands of external communications
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Defendants have agreed to produce from various Defendants. Thus, on this basis alone the Court
should reject any effort by Plaintiffs to compel the White House Office of the Press Secretary.

The burdens on the White House are further magnified for discovery seeking internal White
House communications. See Cheney, 542 U.S. at 390 (rejecting the requirement that such
privileges must be initially logged given the burdens inherent in doing so in such a situation).
Unlike other Government officials, the President maintains unique “constitutional responsibilities
and status . . . .” Nixon v. Fitzgerald, 457 U.S. 731, 753 (1982). Rather than put the White House
to the substantial and constitutionally intrusive burden of searching for responsive documents and
invoking privilege over each document to which a privilege might apply, under Cheney, the district
court must hold the plaintiff to a heightened standard of relevance and need. As the Supreme Court
explained, “precedents provide no support for the . . . requirement that the Executive Branch bear
the burden of invoking executive privilege with sufficient specificity and of making particularized
objections. Indeed, those precedents suggest just the opposite.” Cheney, 542 U.S. at 371.

In the end, Plaintiffs are not entitled to such far-ranging discovery on the White House
Office of the Press Secretary, particularly at this stage at this litigation. See Karnoski, 926 F.3d at
1205 (finding that plaintiffs must meet a “heightened standard” where they “must make a
preliminary showing of need demonstrating ‘that the evidence sought [is] directly relevant to issues
that are expected to be central to the trial” and ‘is not available with due diligence elsewhere.’”)
(quoting In re Sealed Case, 121 F.3d 729, 754 (D.C. Cir. 1997)). As explained above, even
interrogatories and document production requests that seek external communications from the
White House Office of the Press Secretary impose improper burdens—burdens that are heightened
to the extent the Plaintiffs seek to expand their requests beyond that Office (the only one that they

actually served). And in no event should this Court permit Plaintiffs’ even more burdensome
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requests for internal documents that implicate concerns about privilege and the constitutional
separation of powers. See, e.g., Cheney, 542 U.S. at 390. Again, Plaintiffs have not exhausted all
available alternative sources and demonstrated that the material they seek from the White House
Office of the Press Secretary is essential and not substantially available through other avenues.

2. Discovery served on Dr. Fauci in his capacity as Chief Medical Advisor to the
President.

Defendants have already averred to Plaintiffs that “they are unaware of any separate White
House e-mail account belonging to Dr. Fauci” and “that, to their understanding, Dr. Fauci’s direct
reports and staff are affiliated with the National Institute of Allergy and Infectious Diseases.”
Further, Defendants have searched and provided responsive documents from Dr. Fauci and the
NIAID. Likewise, Defendants have provided information in response to interrogatories directed at
Dr. Fauci and the NIAID. Accordingly, the dispute concerning Dr. Fauci is whether anything more
is required beyond what Defendants have already done. But to the extent Dr. Fauci has any other
information in his capacity advising the President, the production of such information would
implicate core constitutional concerns outlined above, recognized by Cheney and its progeny.
Again, the current phase of discovery is limited to development of a record necessary to support
Plaintiffs’ preliminary injunction motion. Given the breadth of information of Defendants have
already produced concerning Dr. Fauci and the weighty separation of powers concerns that would
be implicated if he were required to respond to discovery requests in his capacity as Chief Medical
Advisor to the President, this Court should not allow Plaintiffs to obtain discovery from him in
that role, at least at this stage. That is especially true when Plaintiffs, again, did not explore all

other avenues before seeking such discovery.
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Accordingly, Defendants ask this Court to consider their responses for Dr. Fauci in his
capacity as Director of NIAID sufficient for the present purposes and reject Plaintiffs’ invitation
to intrude into the constitutional issues delineated by Cheney and its progeny.

3. This Court should stay any order compelling discovery against the White House.

Finally, to the extent that this Court agrees with Plaintiffs and orders discovery on the
White House, in any form, Defendants respectfully request that this Court stay its order for 30 days
to give the Solicitor General sufficient time to consider the government’s appellate options prior
to complying with the discovery requests. Such a stay was contemplated by the Supreme Court in
Cheney, which explained that a dispute over White House discovery is distinct “from the category
of ordinary discovery orders where interlocutory appellate review is unavailable, through
mandamus or otherwise.” See Cheney, 542 U.S. at 381-82. And should Defendants seek further
review, Defendants respectfully ask that this Court continue its stay of its order pending
completion of such appellate proceedings. See Order, In re Donald J. Trump, No. 18-72159 (9th
Cir. Sept. 17, 2018) (Dkt. No. 36) (staying district court discovery order pending Ninth Circuit’s
consideration of the Government’s petition for a writ of mandamus concerning White House
discovery); see also Karnoski, 926 F.3d at 1204-06 (vacating that discovery order). This Court
should protect the White House from responding to such discovery until Defendants can fully
consider their appellate options and, if the Solicitor General determines in favor of seeking
appellate review, until that review is complete.

III. The Court should reject Plaintiffs’ attempts to re-open preliminary-

injunction-related discovery by making new discovery requests for the first
time during the parties’ meet and confer discussions.

Plaintiffs ask the Court to compel Defendants to respond to a number of new discovery

requests directed to agencies and officials that were not defendants when the Court authorized
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expedited discovery (and many of which are not even defendants now). Those discovery requests
are improper.

First, the Court did not authorize Plaintiffs’ new discovery requests. In the Court’s
expedited discovery order, it allowed the “Plaintiff States [to] serve interrogatories and document
requests upon Government Defendants,” which the Court defined as those who were Defendants
at the time of the Court’s order. Order at 1 n.1, 13 (emphasis added).'® Additionally, the Court
ordered Plaintiffs to serve their discovery requests “[w]ithin five business days after” the Court’s
July 12, 2022 expedited discovery order (i.e., by July 19, 2022). Id. at 13. Here, Plaintiffs’ new
discovery requests are directed to agencies and officials who were not “Government Defendants”
when the Court authorized discovery, and Plaintiffs did not serve their requests by July 19, 2022.
Thus, the Court did not authorize Plaintiffs’ new discovery requests, and their requests therefore
seek impermissible expedited discovery under Federal Rule of Civil Procedure 26.

To be clear, this argument applies to Plaintiffs’ new discovery requests on White House
officials outside of the Office of the Press Secretary. Plaintiffs initially served discovery only on
the White House Press Secretary. They did not serve discovery on the White House as a whole.
Thus, their new discovery requests on White House officials outside of the Office of the Press
Secretary were not served by the July 19, 2022, deadline set by the Court. And as explained above,
Defendants object to White House discovery, particularly at this stage of the litigation, but,

regardless, these particular requests were not properly served.

13 “Government Defendants consist of Joseph R. Biden, Jr., Jennifer Rene Psaki, Vivek H. Murthy,
Xavier Becerra, Department of Health and Human Services, Anthony Fauci, National Institute of
Allergy and Infectious Diseases, Centers for Disease Control and Prevention, Alejandro Mayorkas,
Department of Homeland Security, Jen Easterly, Cybersecurity and Infrastructure Security
Agency, and Nina Jankowicz.” Order at 1 n.1.
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Second, Plaintiffs’ new discovery requests are unjustified because they have failed to
establish that they have standing to sue, and seek relief against, any of the new agencies and
officials from whom they seek discovery. As explained in Defendants’ opposition to Plaintiffs’
expedited discovery motion, a court must first assess whether Plaintiffs have standing to sue prior
to allowing the litigation against the parties in question to move forward. See Haverkamp v.
Linthicum, 6 F.4th 662, 668 (5th Cir. 2021); Steel Co., 523 U.S. at 94-95; Defs.’ Disc. Resp., ECF
No. 26, at 8-12. Here, Plaintiffs make no attempt to show that any have suffered any injury as a
result of any comments made by the agencies and officials from whom they now seek new
discovery. Thus, the Court can deny these belated expedited discovery requests for this reason
alone.

Third, Plaintiffs’ new discovery requests are incompatible with the compressed discovery
schedule Plaintiffs demanded and the Court set. Plaintiffs argued that they needed expedited
discovery because they needed a quick decision on the preliminary injunction motion. See Mot. at
3 n.1 (the “issues” raised in the preliminary injunction motion are allegedly “time-sensitive and
urgent”). The Court thus ordered an expedited discovery schedule that gave Defendants only a few
weeks to provide discovery responses. See Order at 13. This schedule did not contemplate a
process whereby Plaintiffs could serve new and additional discovery requests on a rolling basis.
See id. (allowing Plaintiffs to serve discovery “[w]ithin five business days after” the Court’s order).
Plaintiffs’ new discovery requests, if allowed, would require a drastic change to the nature and
schedule of this discovery process. The Court would have to institute a new schedule whereby

Plaintiffs could serve their new discovery requests,'* and Defendants would be given a meaningful

14 Plaintiffs thus far have not properly served Defendants with the new discovery requests
consistent with Federal Rule of Civil Procedure 34. Plaintiffs simply described their new discovery
request in informal emails. Further, Plaintiffs’ demand for discovery responses encompasses
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amount of time—at a minimum, another 30 days—to respond to those discovery requests.
Plaintiffs, however, have objected to any material extension in the discovery process.

Fourth, Plaintiffs’ new discovery requests are unnecessary for them to litigate their
preliminary injunction motion. That motion seeks relief against those who were Defendants when
the motion was filed, and Plaintiffs do not even argue that they need any additional information or
evidence to litigate the motion against those parties. Thus, Plaintiffs are not entitled to any further
expedited discovery. See BKGTH Prods., LLC, 2013 WL 5507297, at *5 (““A party seeking
expedited discovery must narrowly tailor their requests in scope to the necessary information they
seek.” (emphasis added)). If Plaintiffs believe they can litigate their motion now, and if they
believe they need a prompt resolution of that motion, then the Court need not, and should not,
authorize any further, time-consuming discovery.

Fifth, the discovery process Plaintiffs now request—where they submit new discovery
requests seriatim as they learn new information—would be inefficient. Plaintiffs simply note that
various other federal government agencies and officials may have been communicating with social
media companies about misinformation, and thus they want discovery over whether those
communications were occurring. But Plaintiffs are assuming those communications would be
improper. Rather than allow Plaintiffs to conduct a multi-stage investigation into several
components of the federal government, the parties should be directed to first litigate the pending
preliminary injunction motion and secure a decision over whether the communications at issue
amount to a First Amendment violation. A legal determination on that issue could illuminate

whether further discovery into other federal agencies and officials relating to those types of

federal agencies and officials who are not parties and thus Plaintiffs would have to comply with
any requirement to seek information from non-parties. See generally U.S. ex rel. Touhy v. Ragen,
340 U.S. 462 (1951).
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communications would even be useful. If the Court agrees with Defendants that those
communications are unproblematic, then Plaintiffs’ new, requested discovery would be
unnecessary. And even if the Court disagrees with Defendants, the parties can then secure a final
determination on that question by litigating it through the appellate process—all before the federal
government absorbs enormous discovery-related burdens as a result of Plaintiffs’ new, sprawling
discovery requests.

Plaintiffs rely on a number of arguments to justify their new requests. None has merit. First,
Plaintiffs assert that they need discovery over the officials purportedly engaging in the
communications at issue so that they can properly frame their request for relief. But Plaintiffs’
preliminary injunction motion seeks relief against the agencies and officials who were defendants
when that motion was filed, and it is unclear how Plaintiffs are unable to frame their request for
relief against those defendants unless they obtain discovery into other agencies and officials.
Regardless, if the Court finds that injunctive relief is proper, the Court can simply issue relief
against the agency at issue. An injunction need not identify—and thus Plaintiffs do not need
discovery over—each and every person who has engaged in allegedly improper communications.

Plaintiffs also argue that they could not serve their new discovery requests earlier because
new information purportedly came to light only recently. As an initial matter, Plaintiffs fail to
demonstrate that they could not have uncovered this information earlier. For example, Plaintiffs
seek new discovery from the FBI based on certain recent comments by Mark Zuckerberg
concerning communications Facebook had with the FBI. But Mark Zuckerberg made virtually
identical comments nearly two years ago, at an October 28, 2020 Senate hearing. There, he stated:
“[W]e’ve been able to build partnerships across the industry,” including “with law enforcement

and the intelligence community, to be able to share signals” and “one of the threats that the FBI
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has alerted our companies and the public to, was the possibility of a hack and leak operation in the

days or weeks leading up to this election.” https://www.rev.com/blog/transcripts/tech-ceos-senate-

testimony-transcript-october-28 (last accessed Aug. 30, 2022). Thus, this information has been in

the public domain for years, as Plaintiffs” own Complaint acknowledges. See also Compl. § 182
(relying on NBC News article to assert that platforms stated they met with, among other agencies,
“the FBI’s foreign influence task force™).

In any event, even if Plaintiffs could not have uncovered the information at issue earlier,
their new requests are nonetheless still incompatible with the discovery schedule currently in place.
See supra. Thus, again, if Plaintiffs want the Court to expand the scope of authorized discovery,
they cannot object to a commensurate extension of the discovery schedule.

Plaintiffs have also indicated that they intend to move for leave to amend their Complaint
and add as Defendants the new agencies and officials from whom they now seek discovery. As an
initial matter, Defendants expect to oppose Plaintiffs” motion for leave to amend their Complaint,
including on futility grounds. Regardless, amending their Complaint to incorporate new parties
would not address all of the deficiencies in their new discovery requests. Plaintiffs would still have
to move for expedited discovery against those parties, and Defendants would oppose that. Further,
as explained above, any new discovery would be inconsistent with Plaintiffs’ representation that
they need a prompt decision on the preliminary injunction motion.

Accordingly, the Court should not compel Defendants to respond to Plaintiffs’ belated,
unjustified discovery requests. Should the Court authorize these new discovery requests,
Defendants reiterate their request that the Court provide sufficient time for the Solicitor General

to consider options for appellate review.
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IV.  If the Court is inclined to authorize any additional discovery, and extend the
discovery period, the Court should permit Defendants to take discovery from
the Plaintiffs.

Defendants have thus far expended significant resources and produced thousands of pages
of documents in what was billed as a narrow, targeted discovery process. If Defendants are
required to provide additional discovery, and expend additional resources, Plaintiffs should not be
spared from those burdens, especially since they too may have documents that are highly relevant
to this litigation. In any order authorizing additional discovery, the Court should thus allow
Defendants to take discovery from Plaintiffs on a number of issues. First, Defendants should be
permitted to take discovery from Plaintiffs on any communications they may have had with social
media companies about misinformation. Public reports suggest that at least one official in Missouri

may have engaged in these communications. See https://www.news-

leader.com/story/news/politics/2021/09/14/missouris-health-director-plans-state-covid-response-

fight-misinformation-masks-vaccination/8332397002/ (last accessed Aug. 30, 2022) (the Director

of the Missouri Department of Health and Senior Services claimed he wanted to “improve [ |
messaging . . . for social media,” and “battl[e] misinformation”). If the Plaintiff States have alerted
social media companies of misinformation on their platforms, that would further confirm that those
types of communications are routine and lawful. Additionally, Defendants should also be
permitted to serve document requests and/or interrogatories relating to Plaintiffs’ standing
theories. Responses to those discovery requests would be relevant to Plaintiffs’ allegations
concerning actions that social media companies may have taken directly against them or against
their residents. This discovery would shed light on when those actions occurred, how often they
occurred, and the context in which they occurred—information that would be relevant to whether

those actions could be attributed to any Defendant. The Court should subject these discovery
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requests to the same schedule that would be applied to any new discovery requests authorized

against Defendants.
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

The State of Missouri and the State of
Louisiana,

Plaintiffs,
V. Civil Action No. 22-cv-1213

President Joseph R. Biden, Jr., in his official
capacity as President of the United States of
America,

et. al.,

Defendants.

[DEFENDANTS’ PROPOSED] ORDER

Having considered the Parties’ Joint Statement concerning the expedited discovery
requests authorized by the Court, ECF No. 34, IT IS ORDERED that:
1. Other than the supplemental interrogatory responses Defendants have agreed to provide
Plaintiffs by September 21, 2022, all further relief Plaintiffs seek in the Parties’ Joint
Statement is hereby DENIED.

2. The Parties shall otherwise follow the schedule set out in this Court’s Order, ECF No. 34.

MONROE, LOUISIANA, this day of September 2022.

Terry A. Doughty
United States District Judge
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Dated: August 31, 2022

ERIC S. SCHMITT
Attorney General of Missouri

/s/ D. John Sauer

D. John Sauer, Mo. Bar No. 58721%*
Solicitor General

Justin D. Smith, Mo. Bar No. 63253
First Assistant Attorney General

Todd Scott, Mo. Bar No. 56614*
Senior Counsel

Michael E. Talent, Mo. Bar No. 73339*
Deputy Solicitor General

Missouri Attorney General’s Office

Post Office Box 899

Jefferson City, MO 65102

Tel: (573) 751-8870

John.Sauer@ago.mo.gov

Counsel for State of Missouri

* admitted pro hac vice

/s/ Jenin Younes

Jenin Younes **

John J. Vecchione **

New Civil Liberties Alliance

1225 19th Street N.W., Suite 450

Washington, DC 20036

Direct: (202) 918-6905

E-mail: jenin.younes@ncla.legal

Counsel for Plaintiffs Dr. Jayanta Bhattacharya,
Dr. Martin Kulldorff, Dr. Aaron Kheriaty, and Jill Hines
** admitted pro hac vice

/s/ John C. Burns

John C. Burns ***

Burns Law Firm

P.O. Box 191250

St. Louis, Missouri 63119

P: 314-329-5040

F: 314-282-8136

E-mail: john@burns-law-firm.com
Counsel for Plaintiff Jim Hoft
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JEFFREY M. LANDRY
Attorney General of Louisiana

/s/ Elizabeth B. Murrill

Elizabeth B. Murrill (La #20685)
Solicitor General

Louisiana Department of Justice

1885 N. Third Street

Baton Rouge, Louisiana 70804

Tel: (225) 326-6766

murrille@ag.louisiana.gov

Counsel for State of Louisiana
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*#* application for admission forthcoming

BRIAN M. BOYNTON
Principal Deputy Assistant Attorney General

ERIC WOMACK
Assistant Director, Federal Programs Branch

/s/ Kuntal Cholera

ADAM KIRSCHNER
KYLA SNOW
INDRANEEL SUR
KUNTAL CHOLERA
Trial Attorneys

U.S. Department of Justice
Civil Division, Federal Programs Branch
1100 L. Street, NW
Washington D.C. 20005
Kyla.Snow(@usdoj.gov
Indraneel.Sur@usdoj.gov
Kuntal.Cholera@usdoj.gov

Attorneys for Defendants

CERTIFICATE OF SERVICE

I hereby certify that, on August 31, 2022, I caused a true and correct copy of the foregoing
to be filed by the Court’s electronic filing system, to be served by operation of the Court’s

electronic filing system on counsel for all parties who have entered in the case.

/s/ D. John Sauer
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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

The State of Missouri and the State of
Louisiana,

Plaintiffs,

V. Civil Action No. 22-cv-1213
President Joseph R. Biden, Jr., in his
official capacity as President of the United

States of America, et. al.,

Defendants.

DEFENDANTS’ COMBINED OBJECTIONS AND RESPONSES TO
PLAINTIFFS’ FIRST SET OF EXPEDITED
PRELIMINARY-INJUNCTION RELATED INTERROGATORIES

Pursuant to Federal Rules of Civil Procedure 26 and 33 and the Local Rules of the U.S.
District Court for the Western District of Louisiana, Defendants, by and through counsel, provide
the following combined objections and responses to Plaintiffs’ First Set of Expedited Preliminary-
Injunction Related Interrogatories (“Plaintiffs’ First Pl Interrogatories” or “Interrogatories™)
served on July 18, 2022 on the following Defendants: Dr. Anthony Fauci; Centers for Disease
Control and Prevention (“CDC”); Surgeon General Vivek H. Murthy; U.S. Department of Health
and Human Services (“HHS”); National Institute of Allergy and Infectious Diseases (“NIAID”);
U.S. Department of Homeland Security (“DHS); Cybersecurity and Infrastructure Security
Agency (“CISA™); Jen Easterly, Director of CISA; Nina Jankowicz (former Executive Director of
the DHS Disinformation Governance Board); and White House Press Secretary Karine Jean-Pierre
(collectively, “Defendants”). Consistent with the agreement of the parties, Defendants have

combined the objections and responses to address duplication of certain interrogatories among
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Defendants but have addressed each interrogatory for each Defendant to which each interrogatory
is directed.

Defendants’ combined objections and responses are based on information known to
Defendants at this time and are made without prejudice to additional objections should Defendants
subsequently identify additional grounds for objection. The objections have been formulated in
contemplation of Federal Rule of Civil Procedure 26(b)(1), which generally permits discovery of
matters not privileged that may be relevant to the claims or defenses in a civil action. In presenting
their objections, Defendants do not waive any further objection in pretrial motions practice or at
trial to the admissibility of evidence on the grounds of relevance, materiality, privilege,
competency, or any other appropriate ground.

OBJECTIONS TO DEFINITIONS AND INSTRUCTIONS

1. Defendants object to the definitions of “Content Modulation,” and the related term
“Misinformation,” including to the extent that Plaintiffs’ definition of “Content Modulation”
covers actions by Social Media Companies beyond those taken against content containing
Misinformation and against users posting content containing Misinformation (such as actions
taken as to any post on “efficacy of COVID-19 restrictions” or on “security of voting by mail”).
For purposes of these Responses and Objections, Defendants generally define “Misinformation”
in a manner consistent with Plaintiffs” definition of that term: “any form of speech . .. considered
to be potentially or actually incorrect, mistaken, false, misleading, lacking proper context,
disfavored, having the tendency to deceive or mislead . . . including but not limited to any content
or speech considered by any federal official or employee or Social-Media Platform to be
‘misinformation,” “disinformation,” ‘malinformation,” ‘MDM,” ‘misinfo,” ‘disinfo,” or

‘malinfo.”” See Interrogatories, Definition O.
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2. Defendants object to the definitions of CDC, CISA, DHS, HHS, NIAID, and
White House Communications Team to the extent those definitions include “any . . . agent,”
“contractors” and “any subordinate agency or entity” of those agencies on the ground that those
definitions are overbroad and may include persons and entities that are not under the supervision
or control of any Defendant. In particular, HHS and DHS also object to the extent any
Interrogatory seeks a Department-wide response as unduly burdensome and disproportionate to
the needs of the case. As the least burdensome sources of information consistent with Rules 26
and 33 that is potentially responsive to the Interrogatories, HHS has identified the Office of the
Surgeon General (OSG), NIAID, and CDC, and DHS has identified its Headquarters (HQ).

3. The individual Defendants Dr. Fauci, Dr. Murthy, Ms. Easterly, and Ms. Jean-
Pierre, construe the Complaint and Amended Complaint as seeking relief against them each in
their official capacity as head of agencies of various components of agencies or other offices of
the Federal Government, including NIAID, HHS, CISA, and the Office of the White House Press
Secretary, and, accordingly, each individual Defendant objects or responds to each Interrogatory
exclusively through his or her corresponding agency Defendant. Individual Defendant Jankowicz
has no successor in office, and the Disinformation Governance Board is paused. Moreover, DHS
interprets any relief sought as against Ms. Jankowicz in her official capacity within DHS HQ,
and, accordingly, she objects or responds to each Interrogatory exclusively through DHS.
Defendants object to any Interrogatory seeking from an individual Defendant a response that can
be provided by that individual Defendant’s corresponding agency in a manner that is less
burdensome to Defendants and proportional to the needs of the case.

4. Defendants object to the definition of “communication” to the extent it is meant

to cover anything beyond e-mail exchanges, as overbroad and disproportional to the needs of the

3
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case, particularly in light of the expedited nature of the discovery now ongoing

5. Defendants object to the definition of “document” to the extent it includes
“documents retained on personal devices and/or in personal e-mail accounts or other personal
accounts.” Documents found on personal devices or within electronic personal accounts would
not be in the custody or control of any Defendant. Defendants further object on the grounds that
this definition is an unwarranted invasion of the privacy of non-parties and seeks information
protected by the Privacy Act, 5 U.S.C. § 552a, et seq.

6. Defendants object to the definition of “identify” to the extent it calls for disclosure
of information covered by any applicable privilege or protection over, among other elements, a
person’s “email address, and present or last known address and telephone number

7. Defendants object to the use of the undefined term “Meeting” in a manner
incompatible with, and calculating to expand the obligations imposed by, the Government in the
Sunshine Act, 5 U.S.C. 552b.

8. Defendants object to the definition of “Social-Media Platform” as overbroad,
because it includes “any organization that provides a service for public users to disseminate . . .
content . . . to other users or the public,” along with any “contractors, or any other person . . .
acting on behalf of the Social-Media Platform . . . as well [as] subcontractors or entities used to
conduct fact-checking or any other activities relating to Content Modulation.” Such a definition
is overbroad because the Complaint (and the Amended Complaint) contains no nonconclusory
allegation that Defendants communicated with each and every organization that allows users to
“disseminate . . . content” to other users, along with any persons or entities affiliated with those
organizations. Defendants will construe “Social-Media Platform” to encompass Facebook,

Instagram, Twitter, LinkedIn, and YouTube.

4
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9. Defendants object to the definition of “You” an “Your” in each Interrogatory as
overbroad, as it includes “any officers, officials, employees, agents, staff members, contractors,
and other(s)” acting at the direction, or on behalf, of any Defendant served with any Interrogatory.
Such a definition also is not proportional to the needs of the case, especially given the expedited,
abbreviated discovery process in which Defendants have only a limited amount of time to respond
to Plaintiffs’ Interrogatories. Defendants interpret any Interrogatory relying on this definition as
applying solely to the named Defendants upon whom the Interrogatory was served insofar as a
response to such Interrogatory by such Defendant is consistent with Rules 26 and 33. In
particular, Plaintiffs” allegations against each individual Defendant concerns actions taken in that
individual’s official capacity, and, accordingly, the agency Defendant corresponding to and that
employed each individual Defendant is the proper party for objecting and responding to
Plaintiffs’ Interrogatories, as explained in Paragraphs 2 and 3 above.

10. Defendant Jean-Pierre objects to the definition of “You” and “Your” as overbroad
as it includes “any officers, officials, employees, agents, staff members, contractors, or other(s)
acting at the direction of Jennifer Rene Psaki, in her official capacity as Press Secretary, or at the
direction of her successor.” Such a definition is not proportional to the needs of the case to the
extent it is interpreted to extend beyond the Office of the White House Press Secretary, especially
given the expedited, abbreviated discovery process where Defendant has only a limited amount
of time to conduct a document search and produce responsive documents. Defendant has
interpreted this request as applying solely to the Office of the White House Press Secretary.

11. Defendants object to Instruction 1. Plaintiffs cite to no authority requiring a
Defendant to “describe the efforts [it has] made to locate . . . document[s]” that are not in its

custody and control “and identify who has control of the document and its location.”
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12. Defendants object to Instruction 2 to the extent it exceeds the requirements of Fed.
R. Civ. P. 26(b)(6). Defendants specifically decline to produce privileged information.
Defendants further object to any requirement that they produce a privilege log for privileged
material not otherwise properly within the scope of discovery or as to which no privilege log
would be required under Federal Rule of Civil Procedure 26(b)(5).

13. Defendants object to Instruction 3. Plaintiffs cite to no authority indicating that, if
Defendants object to an Interrogatory on burden grounds, Defendants must “stat[e] the
approximate number of documents to be produced, the approximate number of person-hours to
be incurred in the identification, and the estimated cost of responding to the request.” Further, it
is unclear how Defendants could provide that type of information without conducting certain
burdensome searches and reviews that Defendants sought to avoid through their objections.

14. Defendants object to Instruction 5 to the extent it requires Defendants to respond
based on production of electronic documents “with all metadata and delivered in their original
format.” Plaintiffs may identify the precise categories of metadata they want Defendants’
productions to contain, and Defendants can determine whether they can provide those categories
of metadata without an undue burden.

15. Defendants object to Instruction 6 to the extent that it requires Defendants to
respond based on production of documents in a format other than the format in which they are
“kept in the usual course of business.” Fed R. Civ. P. 34(b)(2)(E). Defendants object to Instruction
6 to the extent that it requests the production of all e-mail “forwards” for e-mails produced to
Plaintiffs. That Instruction may call for the production of documents that are not found in the e-
mail files of the relevant custodians used by Defendants.

16. Defendants object to Instruction 8 as unduly broad. Ms. Psaki served as White

6
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House Press Secretary from January 20, 2021, until May 13, 2022, when Ms. Jean-Pierre became
White House Press Secretary. Defendants interpret the Interrogatories directed at the White
House Press Secretary as applying to Ms. Psaki from January 20, 2021, through May 13, 2022,
and Ms. Jean-Pierre from May 13, 2022, to July 18, 2022. Anything else would be disproportional
to the needs of the case. Such disproportionality is further aggravated by the discovery burden
being sought on White House officials. See Cheney v. U.S. District Court, 542 U.S. 367, 385
(2004).

GENERAL OBJECTIONS APPLICABLE TO ALL INTERROGATORIES

1. The general objections set forth below apply to each and every Interrogatory
discussed below. In asserting Defendants’ objections to any particular Interrogatory, Defendants
may assert an objection that is the same as, or substantially similar to, one or more of these
objections. That Defendants may refer, with particularity, to some, but not all, of the general
objections described immediately below in their objections to Plaintiffs’ individual
Interrogatories, does not indicate that Defendants have waived any of these general objections as
to any of Plaintiffs’ Interrogatories.

2. Defendants object to any discovery taking place in this case to the extent Plaintiffs
assert cognizable claims seeking review of governmental agency action, including claims under
Administrative Procedure Act, because resolution of any such claims should be based upon the
“administrative record” in this case. See Fla. Power & Light Co. v. Lorion, 470 U.S. 729, 743-
44 (1985); Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 420 (1971). That said,
Defendants understand that the Court has allowed preliminary-injunction-related expedited
discovery to proceed. Thus, while preserving their broad objection to any and all discovery,

Defendants make objections stated below in light of the current procedural posture of the case.
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3. Defendants object to each Interrogatory insofar as it is directed to any Defendant
that is head of a Defendant agency as overly broad, unduly burdensome, and disproportional in
light of the extraordinarily expedited discovery schedule in this case, given that Plaintiffs have
not first sought the information from the agency itself, or through alternative, less burdensome
means. See Fed. R. Civ. P. 26(b)(2)(C).

4. Defendants object to each Interrogatory as overbroad, unduly burdensome, and
disproportional to the needs of the case, insofar as it purports to require a response from each
agency concerning components of the agency or concerning governmental entities outside the
agency whose actions are not challenged in the Complaint or Amended Complaint and whose
information is not reasonably available to the agency or agency component whose alleged
conduct is challenged in the Complaint or Amended Complaint. Defendant agencies include
numerous components and employ thousands of individuals. Any construction of an
Interrogatory that would require a Defendant agency to furnish information held by all such
individuals, or require a Defendant agency to furnish information held by non-party agencies of
the Federal Government, would be massively burdensome and disproportional to the needs of
this case. Each Defendant agency will identify appropriate individuals within the agency who
will review and respond to each Interrogatory. See, e.g., In re Epipen, MDL No. 2785, 2018 WL
1440923, at *2 (D. Kan. Mar. 15, 2018) (“[T]he party responding to discovery requests is
typically in the best position to know and identify those individuals within its organization likely
to have information relevant to the case.”).

5. Defendants object to the Interrogatories to the extent that they seek (a) attorney
work product; (b) communications protected by the attorney-client privilege; (c) information

protected by the deliberative process privilege or law enforcement privilege or other similar
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privilege; (d) material the disclosure of which would violate legitimate privacy interests and
expectations of persons not party to this litigation; (e) information protected by any form of
executive privilege; or (f) information covered by any other applicable privilege or protection.
6. Defendants object to any Interrogatory seeking discovery from the White House
as unduly burdensome, and disproportional to the needs of the case. See generally Cheney, 542
U.S. at 367. Plaintiffs’ Interrogatories directed to White House officials would create an undue
burden, distract them from their critical executive responsibilities, and violate the separation of
powers. See id. at 385. That burden is especially undue at this stage of the litigation given that
Defendants’ motion to dismiss the Amended Complaint for lack of subject-matter jurisdiction
and other deficiencies is forthcoming. Further, the Interrogatories seeking response from the
White House are unduly burdensome and disproportional to the needs of the case when Plaintiffs
have not first exhausted all available opportunities to seek related information from other sources.
See Order, Centro Presente, No. 1:18-cv-10340 (D. Mass. May 15, 2019) (requiring plaintiff to
exhaust all discovery on other defendants before considering whether there was “continuing need
for discovery sought on the White House”); cf. Karnoski v. Trump, 926 F.3d 1180, 1207 (9th Cir.

2019) (vacating “district court’s discovery orders because the district court did not fulfill its

obligation ‘to explore other avenues, short of forcing the Executive to invoke privilege’” (quoting
Cheney, 542 U.S. at 390)).
7. Moreover, to the extent any Interrogatory a response requires review of

information involving White House personnel, it is inappropriate because it may have the effect
of seeking information protected by the presidential communications privilege, a “presumptive
privilege” “fundamental to the operation of Government and inextricably rooted in the separation

of powers under the Constitution” that attaches to presidential communications. United States v.
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Nixon, 418 U.S. 683, 708 (1974); see In re Sealed Case, 121 F.3d 729, 743-44 (D.C. Cir. 1997).
Although the presidential communications privilege can be overcome by showing a “specific
need” in a criminal case, Judicial Watch, Inc. v. Dep’t of Justice, 365 F.3d 1108, 1112 (D.C. Cir.
2004), the presumption against disclosure is even higher in a civil case like this one, Am
Historical Ass’n v. Nat’l Archives & Records Admin., 402 F. Supp. 2d 171, 181 (D.D.C. 2005).
Such discovery violates the separation of powers and creates an undue burden and distraction
from those individuals’ critical executive responsibilities. See Cheney, 542 U.S. at 389.

8. Defendants object to each Interrogatory to the extent it seeks information or
documents that are not in the custody or control of any Defendant.

9. Defendants object to each Interrogatory to the extent it seeks responses based on
all communications and documents from each Defendant relating to the substantive topic
identified in the Interrogatory. The parties are currently involved in an expedited, abbreviated
discovery process in which Defendants have only a limited amount of time to respond.

10.  Defendants specifically reserve the right to make further objections as necessary
to the extent additional issues arise regarding the meaning of and/or information sought by
Plaintiffs” Interrogatories.

PRELIMINARY STATEMENT REGARDING
EXCESSIVELY NUMEROUS INTERROGATORIES

1. Contrary to Fed. R. Civ. P. 33(a) and to LR33.1 of the Local Civil Rules, Plaintiffs
erroneously and improperly served on July 18, 2022 First Pl Interrogatories totaling 110
enumerated interrogatories as to 10 recipient Defendants. Even excluding duplicative
interrogatories served on separate Defendants (at least in substance, if not form), there would still
have been 34 distinct interrogatories.

2. Either number exceeds the 25 interrogatories permitted by the Federal Rules of
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Civil Procedure. Global Tubing, LLC v. Tenaris Coiled Tubes, LLC, No. 17-cv-3299, 2020 WL
12443175 at *2 (S.D. Tex. Nov. 25, 2020) (quoting 8B Charles Alan Wright et al., Federal
Practice & Procedure § 2168.1 (3d ed. 2020)); accord Kleiman v. Wright, No. 18-cv-80176,
2020 WL 1666787 at *1 (S.D. Fla. Apr. 3, 2020); Vinton v. Adam Aircraft Indus., Inc., 232 F.R.D.
650, 664 (D. Colo. 2005); see also Zito v. Leasecomm Corp., 233 F.R.D. 395, 399 (S.D.N.Y.
2006); see, e.g., Am. Council of Blind of Metro. Chi. v. Chi., No. 19-cv-6322, 2021 WL 5140475
at *1-2 (N.D. lll. Nov. 4, 2021); Fair Housing Ctr. of Centr. Ind. v. Welton, No. 18-cv-01098,
2019 WL 2422594 at *5 (S.D. Ind. June 10, 2019). In a similar vein, LR33.1 of the Local Civil
Rules, concerning “Number of Interrogatories,” provides as follows (emphasis added): “No party
shall serve on any other party more than 25 interrogatories in the aggregate without leave of
court.” Adherence to the 25-interrogatory limitation is especially appropriate at this stage of the
instant action, where Defendants are already addressing extensive requests for production of
documents ahead of the Rule 26 conference for the limited purpose of providing Plaintiffs with
additional information concerning the already-filed application for a preliminary injunction. Cf.
Gray v. Price, No. 19-cv-10383, 2020 WL 12721645 at *5 (E.D. Mich. Feb. 12, 2020).

3. After alerting Plaintiffs to this issue in an August 1, 2022, letter, and following
additional e-mail correspondence with Plaintiffs, the parties agreed on August 11, 2022 to resolve
the excessive numerosity problem as follows: Plaintiffs requested that (a) each Defendant
recipient is to answer Interrogatories 1 through 5 of the First PI Interrogatories directed to CDC,
with the reference to the CDC (in Interrogatory 1) to “be adjusted to refer to the recipient of the
interrogatory,” and (b) certain Defendants are to answer additional interrogatories, totaling 20,
specified by Plaintiffs, and Plaintiffs did not object to Defendants’ proposal that all remaining

interrogatories be deemed withdrawn.
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OBJECTIONS AND RESPONSES TO SPECIFIC INTERROGATORIES

Common Interrogatory No. 1:

“ldentify every officer, official, employee, staff member, personnel, contractor, or
agent of” recipient Defendant “or any other federal official or agency who has communicated
or is communicating with any Social-Media Platform regarding Content Modulation and/or
Misinformation™

OBJECTIONS: Defendants incorporate by reference the above objections. Defendants

further object to this Interrogatory as overbroad, unduly burdensome, and not proportional to the
needs of this case. This Interrogatory calls for identifying “personnel” or “contractor[s]” of any
Defendant or any employee or subordinate of any Defendant who have communicated with any
and all “Social-Media Platform][s],” even if those platforms are not at issue in the Complaint (or in
the Amended Complaint), and including each platform’s “officers, agents, employees, contractors,
or any other person employed by or acting on behalf of [such] Social-Media Platform.” Defendants
cannot conduct an exhaustive search to uncover all possible responsive information under the
current, abbreviated expedited discovery schedule. Such expedited discovery is especially
burdensome given that Defendants’ motion to dismiss the Amended Complaint for lack of subject-
matter jurisdiction and other deficiencies is forthcoming. Defendants also object to the
Interrogatory to the extent a response requires review of internal, deliberative documents
discussing such communications, attorney client documents, or other privileged materials relating
to agency communications. Defendants also object to this Interrogatory to the extent it seeks
information protected by the deliberative process privilege, attorney-client privilege, law
enforcement privilege, a statutory national security privilege, presidential communications
privilege or any other applicable privilege. Additionally, challenges to administrative agency
action are ordinarily not subject to discovery outside the administrative record. Lorion, 470 U.S.

at 743-44. Moreover, this Interrogatory is overbroad, unduly burdensome, and disproportional to
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the needs of the case, insofar as it purports to require a response from each agency concerning
components of the agency or concerning governmental entities outside the agency whose actions
are not challenged in the Complaint or Amended Complaint and whose information is not
reasonably available to the agency or agency component whose alleged conduct is challenged in
the Complaint or Amended Complaint.

Further, Defendants object to this Interrogatory on the ground that any discovery on the
White House at this stage of the litigation is unduly burdensome and disproportional to the needs
of the case. Plaintiffs have not exhausted all other avenues of discovery before seeking discovery
on the White House. See, e.g., Order, Centro Presente, No. 1:18-cv-10340 (D. Mass. May 15,
2019); Karnoski v. Trump, 926 F.3d 1180, 1207 (9th Cir. 2019); Cheney, 542 U.S. at 390.
Additionally, discovery propounded on White House officials would create an undue burden,
distract them from their critical executive responsibilities, and violate the separation of powers.
See Cheney, 542 U.S. at 385. That burden is especially undue at this stage of the litigation given
that Defendants” motion to dismiss the Amended Complaint for lack of subject-matter jurisdiction
and other deficiencies is forthcoming. Additionally, Defendants object to this Interrogatory to the
extent a response requires review of information protected by the presidential communications
privilege or other executive privileges. See Nixon, 418 U.S. at 708. Additionally, Defendants object
to this Interrogatory to the extent it is directed to information protected by the presidential
communications privilege or other executive privileges. See Nixon, 418 U.S. at 708. Because
Plaintiffs are not entitled to such information, the request imposes a burden on Defendant
disproportionate to the minimal benefit (if any) that Plaintiffs might derive from the possibility of
responsive, non-privileged information. See Cheney, 542 U.S. at 389.

Defendants further object to this Interrogatory as unreasonably cumulative and duplicative
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of Plaintiffs’ Requests for Production 2 and 3, in response to which Defendants are producing non-
privileged e-mail communications between Defendants and employees of the “Social-Media
Platforms” concerning Misinformation located within a review population consisting of e-mail
files that (i) are collected from custodians who, having been identified through Defendants’
internal inquiry, are known to have communicated with employees of the Social-Media Platforms,
and (ii) contain one or more reasonable search terms calculated to identify which of the
communications identified in (i) relate to Misinformation. Those Requests for Production provide
a more expeditious and significantly less burdensome method for Plaintiffs to obtain the
information sought, considering the expedited nature of the discovery here and the broad scope of
this Interrogatory.

Additionally, Defendants object to this Interrogatory as overbroad and disproportional to
the needs of the case, particularly in light of the expedited nature of the discovery, to the extent
“communication” is meant to cover anything beyond e-mail exchanges. Defendants also object to
the Interrogatory as overbroad and disproportional to the needs of the case to the extent it requests
that responding agencies identify every individual who may have been included on any e-mail
exchange, whether as sender or recipient or simply copied on the e-mail, between any Defendant
and a social media company.

RESPONSE: Subject to and without waiving the above objections, Defendants provide
the following responses by the agency Defendants, HHS, NIAID, CDC, DHS, and CISA.

HHS:
OSG: Subject to and without waiving the above objections, OSG refers to the documents
being produced in response to Requests For Production 2 and 3, and states further that the

custodians whose e-mails were collected include the following current and former OSG personnel:
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Common Interrogatory No. 2:

Identify all Communications with any Social-Media Platform relating to Content
Modulation and/or Misinformation.

OBJECTIONS: Defendants incorporate by reference the above objections. Defendants

further object to this Interrogatory as overbroad, unduly burdensome, and not proportional to the
needs of this case. This Interrogatory calls for information from any Defendant or any employee
or subordinate of any Defendant, to any and all “Social-Media Platform[s],” even if those
platforms are not at issue in the Complaint (or in the Amended Complaint), and including each
platform’s “officers, agents, employees, contractors, or any other person employed by or acting on
behalf of [such] Social-Media Platform.” Defendants cannot conduct an exhaustive search to
uncover all possible responsive information under the current, abbreviated expedited discovery
schedule. Such expedited discovery is especially burdensome given that Defendants’ motion to
dismiss the Amended Complaint for lack of subject-matter jurisdiction and other deficiencies is
forthcoming. Defendants also understand this Interrogatory to seek only a response based on
communications between Defendants and third parties outside the government. To the extent that
this Interrogatory seeks internal information referring to such communications, Defendants object
to the Interrogatory as not proportional to the needs of the case, as it would require an extensive
search of internal records that would not be possible to complete in the expedited period provided
for current discovery and would be unnecessary in light of Defendants’ agreement to produce the
external communications themselves. Defendants also object to the Interrogatory to the extent a
response requires review of internal, deliberative documents discussing such communications,
attorney client documents, or other privileged materials relating to agency communications.
Defendants also object to this Interrogatory to the extent it seeks information protected by the
deliberative process privilege, attorney-client privilege, law enforcement privilege, a statutory
19
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national security privilege, presidential communications privilege, or any other applicable
privilege. Additionally, challenges to administrative agency action are ordinarily not subject to
discovery outside the administrative record. Lorion, 470 U.S. at 743-44. Moreover, this
Interrogatory is overbroad, unduly burdensome, and disproportional to the needs of the case,
insofar as it purports to require a response from each agency concerning components of the agency
or concerning governmental entities outside the agency whose actions are not challenged in the
Complaint or Amended Complaint and whose information is not reasonably available to the
agency or agency component whose alleged conduct is challenged in the Complaint or Amended
Complaint.

Further, Defendants object to this Interrogatory on the ground that any discovery on the
White House at this stage of the litigation is unduly burdensome and disproportional to the needs
of the case. Plaintiffs have not exhausted all other avenues of discovery before seeking discovery
on the White House. See, e.g., Order, Centro Presente, No. 1:18-cv-10340 (D. Mass. May 15,
2019); Karnoski v. Trump, 926 F.3d 1180, 1207 (9th Cir. 2019); Cheney, 542 U.S. at 390.
Additionally, discovery propounded on White House officials would create an undue burden,
distract them from their critical executive responsibilities, and violate the separation of powers.
See Cheney, 542 U.S. at 385. That burden is especially undue at this stage of the litigation given
that Defendants” motion to dismiss the Amended Complaint for lack of subject-matter jurisdiction
and other deficiencies is forthcoming. Additionally, Defendants object to this Interrogatory to the
extent a response requires review of information protected by the presidential communications
privilege or other executive privileges. See Nixon, 418 U.S. at 708. Because Plaintiffs are not
entitled to such information, the request imposes a burden on Defendant disproportionate to the

minimal benefit (if any) that Plaintiffs might derive from the possibility of responsive, non-
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privileged information. See Cheney, 542 U.S. at 389.

Additionally, Defendants object to this Interrogatory as overbroad and disproportional to
the needs of the case, particularly in light of the expedited nature of the discovery, to the extent
“communication” is meant to cover anything beyond e-mail exchanges.

Defendants further object to this Interrogatory as unreasonably cumulative and duplicative
of Plaintiffs’ Requests for Production 2 and 3, in response to which Defendants are producing non-
privileged e-mail communications between Defendants and employees of the Social-Media
Platforms concerning Misinformation located within a review population consisting of e-mail files
that (i) are collected from custodians who, having been identified through Defendants’ internal
inquiry, are known to have communicated with employees of the Social-Media Platforms, and (ii)
contain one or more reasonable search terms calculated to identify which of the communications
identified in (i) relate to Misinformation. Those Requests for Production provide a more
expeditious and significantly less burdensome method for Plaintiffs to obtain the information
sought, considering the expedited nature of the discovery here and the broad scope of this
Interrogatory.

RESPONSE: Subject to and without waiving the above objections, the agency
Defendants, HHS, NIAID, CDC, DHS, and CIS, respond and refer Plaintiffs to the documents

being produced in response to Plaintiffs’ First Requests For Production to Defendants.
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Common Interrogatory No. 3:

Identify all Social-Media Platforms, including their officers, agents, or employees,
with which You have communicated or are communicating with relating to Content
Modulation and/or Misinformation.

OBJECTIONS: Defendants incorporate by reference the above objections. Defendants

further object to this Interrogatory as overbroad, unduly burdensome, and not proportional to the
needs of this case. This Interrogatory calls for a response based on communications from any
Defendant or any employee or subordinate of any Defendant, to any and all Social-Media
Platforms, even if those platforms are not at issue in the Complaint (or in the Amended Complaint),
and including each platform’s *“officers, agents, employees, contractors, or any other person
employed by or acting on behalf of [such] Social-Media Platform.” Defendants cannot conduct
an exhaustive search to uncover all possible responsive information under the current, abbreviated
expedited discovery schedule. Such expedited discovery is especially burdensome given that
Defendants’ motion to dismiss the Amended Complaint for lack of subject-matter jurisdiction and
other deficiencies is forthcoming. Defendants also object to this Interrogatory to the extent it seeks
information protected by the deliberative process privilege, attorney-client privilege, law
enforcement privilege, a statutory national security privilege, presidential communications
privilege, or any other applicable privilege. Additionally, challenges to administrative agency
action are ordinarily not subject to discovery outside the administrative record. Lorion, 470 U.S.
at 743-44. Moreover, this Interrogatory is overbroad, unduly burdensome, and disproportional to
the needs of the case, insofar as it purports to require a response from each agency concerning
components of the agency or concerning governmental entities outside the agency whose actions
are not challenged in the Complaint or Amended Complaint and whose information is not
reasonably available to the agency or agency component whose alleged conduct is challenged in

the Complaint or Amended Complaint.
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Further, Defendants object to this Interrogatory on the ground that any discovery on the
White House at this stage of the litigation is unduly burdensome and disproportional to the needs
of the case. Plaintiffs have not exhausted all other avenues of discovery before seeking discovery
on the White House. See, e.g., Order, Centro Presente, No. 1:18-cv-10340 (D. Mass. May 15,
2019); Karnoski v. Trump, 926 F.3d 1180, 1207 (9th Cir. 2019); Cheney, 542 U.S. at 390.
Additionally, discovery propounded on White House officials would create an undue burden,
distract them from their critical executive responsibilities, and violate the separation of powers.
See Cheney, 542 U.S. at 385. That burden is especially undue at this stage of the litigation given
that Defendants” motion to dismiss the Amended Complaint for lack of subject-matter jurisdiction
and other deficiencies is forthcoming. Additionally, Defendants object to this Interrogatory to the
extent a response requires review of information protected by the presidential communications
privilege or other executive privileges. See Nixon, 418 U.S. at 708. Because Plaintiffs are not
entitled to such information, the request imposes a burden on Defendant disproportionate to the
minimal benefit (if any) that Plaintiffs might derive from the possibility of responsive, non-
privileged information. See Cheney, 542 U.S. at 389.

Additionally, Defendants object to this Interrogatory as overbroad and disproportional to
the needs of the case, particularly in light of the expedited nature of the discovery, to the extent
“communication” is meant to cover anything beyond e-mail exchanges.

Defendants further object to this Interrogatory as unreasonably cumulative and duplicative
of Plaintiffs’ Requests for Production 2 and 3, in response to which Defendants are producing non-
privileged e-mail communications between Defendants and employees of the “Social-Media
Platforms” concerning Misinformation located within a review population consisting of e-mail

files that (i) are collected from custodians who, having been identified through Defendants’
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internal inquiry, are known to have communicated with employees of the Social-Media Platforms,
and (ii) contain one or more reasonable search terms calculated to identify which of the
communications identified in (i) relate to Misinformation. Those Requests for Production provide
a more expeditious and significantly less burdensome method for Plaintiffs to obtain the
information sought, considering the expedited nature of the discovery here and the broad scope of
this Interrogatory.

RESPONSE: Subject to and without waiving the above objections, the agency
Defendants, HHS, NIAID, CDC, DHS, and CISA, respond and refer Plaintiffs to the documents

being produced in response to Plaintiffs’ First Requests For Production to Defendants.

Common Interrogatory No. 4:

Identify all meetings with any Social-Media Platform relating to Content Modulation
and/or Misinformation.

OBJECTIONS: Defendants incorporate by reference the above objections. Defendants

further object that the Interrogatory is vague and ambiguous, including through the term “relating
to . . . Misinformation.” Defendants further object to this Interrogatory as overbroad, unduly
burdensome, and not proportional to the needs of this case. This Interrogatory calls for a response
based on “meetings” by any Defendant or any employee or subordinate of any Defendant, with
any and all Social-Media Platforms, even if those platforms are not at issue in the Complaint (or
in the Amended Complaint), and including each platform’s “officers, agents, employees,
contractors, or any other person employed by or acting on behalf of [such] Social-Media Platform.”
Defendants cannot conduct an exhaustive search to uncover all possible responsive information
under the current, abbreviated expedited discovery schedule. Such expedited discovery is

especially burdensome given that Defendants’ motion to dismiss the Amended Complaint for lack
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of subject-matter jurisdiction and other deficiencies is forthcoming. Defendants also object to this
Interrogatory to the extent it seeks information protected by the deliberative process privilege,
attorney-client privilege, law enforcement privilege, a statutory national security privilege,
presidential communications privilege, or any other applicable privilege. Additionally, challenges
to administrative agency action are ordinarily not subject outside the administrative record.
Lorion, 470 U.S. at 743-44. Moreover, this Interrogatory is overbroad, unduly burdensome, and
disproportional to the needs of the case, insofar as it purports to require a response from each
agency concerning components of the agency or concerning governmental entities outside the
agency whose actions are not challenged in the Complaint or Amended Complaint and whose
information is not reasonably available to the agency or agency component whose alleged conduct
is challenged in the Complaint or Amended Complaint.

Further, Defendants object to this Interrogatory on the ground that any discovery on the
White House at this stage of the litigation is unduly burdensome and disproportional to the needs
of the case. Plaintiffs have not exhausted all other avenues of discovery before seeking discovery
on the White House. See, e.g., Order, Centro Presente, No. 1:18-cv-10340 (D. Mass. May 15,
2019); Karnoski v. Trump, 926 F.3d 1180, 1207 (9th Cir. 2019); Cheney, 542 U.S. at 390.
Additionally, discovery propounded on White House officials would create an undue burden,
distract them from their critical executive responsibilities, and violate the separation of powers.
See Cheney, 542 U.S. at 385. That burden is especially undue at this stage of the litigation given
that Defendants” motion to dismiss the Amended Complaint for lack of subject-matter jurisdiction
and other deficiencies is forthcoming. Additionally, Defendants object to this Interrogatory to the
extent a response requires review of information protected by the presidential communications

privilege or other executive privileges. See Nixon, 418 U.S. at 708. Because Plaintiffs are not
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entitled to such information, the request imposes a burden on Defendant disproportionate to the
minimal benefit (if any) that Plaintiffs might derive from the possibility of responsive, non-
privileged information. See Cheney, 542 U.S. at 389.

Defendants further object to this Interrogatory as unreasonably cumulative and duplicative
of Plaintiffs’ Requests for Production 2, 3, and 4, in response to which Defendants are producing
non-privileged e-mail communications between Defendants and employees of the Social-Media
Platforms concerning Misinformation located within a review population consisting of e-mail files
that (i) are collected from custodians who, having been identified through Defendants’ internal
inquiry, are known to have communicated with employees of the Social-Media Platforms, and (ii)
contain one or more reasonable search terms calculated to identify which of the communications
identified in (i) relate to Misinformation. Those Requests for Production provide a more
expeditious and significantly less burdensome method for Plaintiffs to obtain the information
sought, considering the expedited nature of the discovery here and the broad scope of this
Interrogatory.

RESPONSE: Subject to and without waiving the above objections, Defendants provide
the following responses by the agency Defendants, HHS, NIAID, CDC, DHS, and CISA:

HHS. Subject to and without waiving any of the foregoing objections, and based on a
reasonable inquiry under the circumstances of abbreviated, expedited discovery, HHS has
identified OSG, NIAID, and CDC as available sources of information that is potentially responsive
to Plaintiffs’ discovery requests. HHS directs Plaintiffs to those agencies’ responses.

OSG. Subject to and without waiving any of the foregoing objections, and based on a
reasonable inquiry under the circumstances of abbreviated, expedited discovery, OSG responds

that the following meetings took place with the Social-Media Platforms relating to
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e A recurring meeting usually entitled USG — Industry meeting, which has generally had
a monthly cadence, and is between government agencies and private industry.
Government participants have included CISA’s Election Security and Resilience team,
DHS’s Office of Intelligence and Analysis, the FBI’s foreign influence task force, the
Justice Department’s national security division, and the Office of the Director of
National Intelligence. Industry participants have included Google, Facebook, Twitter,
Reddit, Microsoft, Verizon Media, Pinterest, LinkedIn and the Wikimedia Foundation.
The topics discussed include, but are not limited to: information sharing around
elections risk, briefs from industry, threat updates, and highlights and upcoming watch
outs.

e CISA Cybersecurity Advisory Committee (CSAC) Meetings on December 10, 2021;
March 31, 2022; and June 22, 2022. The meeting agendas and summaries, including
participants, are available on CISA’s website, https://www.cisa.gov/cisa-
cybersecurity-advisory-committee-meeting-resources.

e Additional meetings identified in documents, include, but are not limited to:

Date Title

7/20/20 | ASD-HKS Tech Policy Paper Series: Levers in the Online Ad Ecosystem
1/18/22 Google + Digital Forum

3/16/22 | DHS/Microsoft Disinformation Follow Up

2/1/22 Meta/DHS/DOJ Engagement re: Human Trafficking

CISA: Subject to and without waiving any of the foregoing objections, and based on a
reasonable inquiry under the circumstances of abbreviated, expedited discovery, CISA responds
that meetings taking place with the Social-Media Platforms relating to Misinformation include,
but are not limited to:

= A recurring meeting usually entitled USG — Industry meeting, which has generally had a
32

NON-CONFIDENTIAL // REDACTED



Case 3:22-cv-01213-TAD-KDM Document 71-1 Filed 08/31/22 Page 33 of 79 PagelD #:
NON-CONFIDENHBY. // REDACTED

monthly cadence, and is between government agencies and private industry. Government
participants have included CISA’s Election Security and Resilience subdivision, DHS’s
Office of Intelligence and Analysis, the FBI’s foreign influence task force, the Justice
Department’s national security division, and the Office of the Director of National
Intelligence. Industry participants generally include Google, Facebook, Twitter, Reddit,
Microsoft but, have also included Verizon Media, Pinterest, LinkedIn, and the Wikimedia
Foundation as well. The topics discussed include, but are not limited to: information
sharing around elections risk, briefs from industry, threat updates, and highlights and
upcoming watch outs.

= A recurring meeting to prepare for and set the agenda for the USG — Industry meeting, and
participants have generally included CISA and Facebook.

= CISA Cybersecurity Advisory Committee (CSAC) Meetings on December 10, 2021;
March 31, 2022; and June 22, 2022. The meeting agendas and summaries, including
participants, are available on CISA’s website, https://www.cisa.gov/cisa-cybersecurity-
advisory-committee-meeting-resources.

= CISA CSAC, Protecting Critical Infrastructure from Misinformation and Disinformation
Subcommittee meetings. The Subcommittee was established for the purpose of evaluating
and providing recommendations on potentially effective critical infrastructure related
counter-MDM efforts that fit within CISA’s unique capabilities and mission. Details about
the Subcommittee, including membership, are available on CISA’s website,
https://www.cisa.gov/sites/default/files/publications/CSAC_Subcommittee_Fact_Sheet 0
5192022_508c.pdf.

= Meetings convened by the Election Infrastructure Subsector Government Coordinating

33

NON-CONFIDENTIAL // REDACTED



Case 3:22-cv-01213-TAD-KDM Document 71-1 Filed 08/31/22 Page 34 of 79 PagelD #:
NON-CONFIDENHBY. // REDACTED

Council (EIS-GCC) and Election Infrastructure Subsector Coordinating Council (EI-SCC)
Joint MDM Working Group. The Joint MDM Working Group was launched after the 2020
election by the EIS-GCC and EI-SCC and provides a forum through which the subsector
can identify challenges in countering MDM and produce resources for addressing such
challenges. The Joint MDM Working Group has convened meetings on, or about May 5,
2021; June 7, 2021; September 14, 2021; November 19, 2021, June 30, 2022, and August

4,2022.

Common Interrogatory No. 5:

Identify all Communications with any Social-Media Platform that contain any of the
Search Term(s).

OBJECTIONS: Defendants incorporate by reference the above objections. Defendants

further object to this Interrogatory as unduly burdensome, overbroad, and not proportional to the
needs of this case. This Interrogatory calls for a response based on any and all specified documents
from any Defendant or any employee or subordinate of any Defendant. Defendants cannot conduct
an exhaustive search to uncover all possible responsive information under the current, abbreviated
expedited discovery schedule. Such expedited discovery is especially burdensome given that
Defendants’ motion to dismiss the Amended Complaint for lack of subject-matter jurisdiction and
other deficiencies is forthcoming. Furthermore, this Interrogatory covers documents that are not
relevant to Plaintiffs’ claims and that do not fall within scope of discovery authorized by the Court.
The Court authorized the service of discovery requests concerning “the identity of federal officials
who have been and are communicating with social-media platforms about [misinformation and]
any censorship or suppression of speech on social media, including the nature and content of those

communications.” ECF No. 34 at 13. This Interrogatory, however, seeks information that contains
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any of Plaintiffs” Search Terms, regardless of whether that document pertains to Misinformation.
Plaintiffs’ Search Terms include many broad terms that could be found in e-mails that have nothing
to do with misinformation—such as “mask,” “election,” *“antitrust,” “globalization,” and
“Federalist.” Defendants also understand this Interrogatory to seeks a response based on only
communications between Defendants and third parties outside the government. To the extent that
this Interrogatory seeks internal information referring to such communications, Defendants object
to the Interrogatory as not proportional to the needs of the case, as it would require an extensive
search of internal records that would not be possible to complete in the expedited period provided
for current discovery and would be unnecessary in light of Defendants’ agreement to produce the
external communications themselves. Defendants also object to the Interrogatory to the extent a
response requires review of internal, deliberative documents discussing such communications,
attorney client documents, or other privileged materials relating to agency communications.
Defendants also object to this Interrogatory to the extent it seeks information protected by the
deliberative process privilege, attorney-client privilege, law enforcement privilege, a statutory
national security privilege, presidential communications privilege, or any other applicable
privilege. Additionally, challenges to administrative agency action are ordinarily not subject to
discovery outside the administrative record. Lorion, 470 U.S. at 743-44. Moreover, this
Interrogatory is overbroad, unduly burdensome, and disproportional to the needs of the case,
insofar as it purports to require a response from each agency concerning components of the agency
or concerning governmental entities outside the agency whose actions are not challenged in the
Complaint or Amended Complaint and whose information is not reasonably available to the
agency or agency component whose alleged conduct is challenged in the Complaint or Amended

Complaint.
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Further, Defendants object to this Interrogatory on the ground that any discovery on the
White House at this stage of the litigation is unduly burdensome and disproportional to the needs
of the case. Plaintiffs have not exhausted all other avenues of discovery before seeking discovery
on the White House. See, e.g., Order, Centro Presente, No. 1:18-cv-10340 (D. Mass. May 15,
2019); Karnoski v. Trump, 926 F.3d 1180, 1207 (9th Cir. 2019); Cheney, 542 U.S. at 390.
Additionally, discovery propounded on White House officials would create an undue burden,
distract them from their critical executive responsibilities, and violate the separation of powers.
See Cheney, 542 U.S. at 385. That burden is especially undue at this stage of the litigation given that
Defendants’ motion to dismiss the Amended Complaint for lack of subject-matter jurisdiction and
other deficiencies is forthcoming. Additionally, Defendants object to this Interrogatory to the extent
a response requires review of information protected by the presidential communications privilege
or other executive privileges. See Nixon, 418 U.S. at 708. Because Plaintiffs are not entitled to
such information, the request imposes a burden on Defendant disproportionate to the minimal
benefit (if any) that Plaintiffs might derive from the possibility of responsive, non-privileged
information. See Cheney, 542 U.S. at 389.

Additionally, Defendants object to this Interrogatory as overbroad and disproportional to
the needs of the case, particularly in light of the expedited nature of the discovery, to the extent
“communication” is meant to cover anything beyond e-mail exchanges.

Defendants further object to this Interrogatory as unreasonably cumulative and duplicative
of Plaintiffs’ Requests for Production 2 and 3, in response to which Defendants are producing non-
privileged e-mail communications between Defendants and employees of the “Social-Media
Platforms” concerning Misinformation located within a review population consisting of e-mail

files that (i) are collected from custodians who, having been identified through Defendants’
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internal inquiry, are known to have communicated with employees of the Social-Media Platforms,
and (ii) contain one or more reasonable search terms calculated to identify which of the
communications identified in (i) relate to Misinformation. Those Requests for Production provide
a more expeditious and significantly less burdensome method for Plaintiffs to obtain the
information sought, considering the expedited nature of the discovery here and the broad scope of
this Interrogatory.

RESPONSE: Subject to and without waiving the above objections, the agency
Defendants, HHS, NIAID, CDC, DHS, and CIS, respond and refer Plaintiffs to the documents

being produced in response to Plaintiffs’ First Requests For Production to Defendants.

Additional Interrogatory No. 1 (HHS No. 6):

Identify all “members of our senior staff” and/or “members of our COVID-19 team”
who are “in regular touch with ... social media platforms,” as Jennifer Psaki stated at a
White House press briefing on or around July 15, 2021, including all Communications
relating to such coordination.

OBJECTIONS: Defendants incorporate by reference the above objections. Defendants

further object to this Interrogatory as vague because it relies on a characterization of a statement
made by an individual no longer in government, and the statement does not specify the individuals
at issue or the specific communications referred to. Defendants also object to this Interrogatory to
the extent it seeks information protected by the deliberative process privilege, attorney-client
privilege, law enforcement privilege, a statutory national security privilege, or any other applicable
privilege. Additionally, challenges to administrative agency action are ordinarily not subject to
discovery outside the administrative record. Lorion, 470 U.S. at 743-44. Moreover, this
Interrogatory is overbroad, unduly burdensome, and disproportionate to the needs of the case,

insofar as it purports to require a response concerning components of the agency or concerning
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governmental entities outside the agency whose actions are not challenged in the Complaint or
Amended Complaint and whose information is not reasonably available to the agency or agency
component whose alleged conduct is challenged in the Complaint or Amended Complaint.

Additionally, Defendants object to this Interrogatory as overbroad and disproportional to
the needs of the case, particularly in light of the expedited nature of the discovery, to the extent
“communication” is meant to cover anything beyond e-mail exchanges.

Further, Defendant objects to this Interrogatory as unreasonably cumulative and
duplicative of Common Interrogatories 1 through 5. Defendants otherwise refer Plaintiffs to the
documents being produced with these responses for any additional information.

RESPONSE: Subject to and without waiving the above objections, Defendants provide
the following responses for Defendant HHS, responding through OSG, NIAID, and CDC, each of
which refers to its response to Common Interrogatories 1 through 5 and the accompanying

documents, see generally Fed. R. Civ. P. 33(d).

Additional Interrogatory No. 2 (HHS No. 7):

Identify all Communications with any Social-Media Platform relating to the “12
people who are producing 65 percent of anti-vaccine misinformation on social media
platform,” as stated by Jennifer Psaki at the July 15, 2021 press briefing.

OBJECTIONS: Defendants incorporate by reference the above objections. Defendants

further object to this Interrogatory as vague because it relies on a characterization of a statement

made by an individual no longer in government, and the statement does not specify the individuals

at issue or the specific communications referred to. Defendants also object to this Interrogatory to

the extent it seeks information protected by the deliberative process privilege, attorney-client

privilege, law enforcement privilege, a statutory national security privilege, or any other applicable

privilege. Additionally, challenges to administrative agency action are ordinarily not subject
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outside the administrative record. Lorion, 470 U.S. at 743-44. Moreover, this Interrogatory is
overbroad, unduly burdensome, and disproportionate to the needs of the case, insofar as it purports
to require a response concerning components of the agency or concerning governmental entities
outside the agency whose actions are not challenged in the Complaint or Amended Complaint and
whose information is not reasonably available to the agency or agency component whose alleged
conduct is challenged in the Complaint or Amended Complaint.

Additionally, Defendants object to this Interrogatory as overbroad and disproportional to
the needs of the case, particularly in light of the expedited nature of the discovery, to the extent
“communication” is meant to cover anything beyond e-mail exchanges.

Further, Defendant objects to this Interrogatory as unreasonably cumulative and
duplicative of Common Interrogatories 1 through 5. Defendants otherwise refer Plaintiffs to the
documents being produced with these responses for any additional information.

RESPONSE: Subject to and without waiving any of the foregoing objections, and based
on a reasonable inquiry under the circumstances of the abbreviated, expedited discovery, HHS has
identified OSG and CDC as available sources of information that is potentially responsive to this
Interrogatory.

OSG. Subject to and without waiving the above objections, and based on a reasonable
inquiry under the circumstances of abbreviated, expedited discovery, OSG refers to its response to
Common Interrogatories 1 through 5 and the accompanying documents. See generally Fed. R.
Civ. P. 33(d).

CDC. Subject to and without waiving the above objections, and based on a reasonable
inquiry under the circumstances of abbreviated, expedited discovery, CDC refers to its response

to Common Interrogatories 1 through 5 and the accompanying documents. See generally Fed. R.

39

NON-CONFIDENTIAL // REDACTED



Case 3:22-cv-01213-TAD-KDM Document 71-1 Filed 08/31/22 Page 40 of 79 PagelD #:
NON-CONFIDENHWM. // REDACTED

Civ. P. 33(d).

Additional Interrogatory No. 3 (HHS No. 8):

Identify all “government experts” who are federal officers, officials, agents,
employees, or contractors, who have “partnered with”” Facebook or any other Social-Media
Platform to address Misinformation and/or Content Modulation, including all
Communications between such “government expert(s)” and any Social-Media Platform.

OBJECTIONS: Defendants incorporate by reference the above objections. Defendants

further object to this Interrogatory as vague because it relies on a characterization of a statement
attributed to a third-party Facebook, as reported in a July 15, 2021 Reuters.com article quoted at
Compl. 1 163, and the statement does not sufficiently specify the individuals at issue or the specific
communications referred to. Defendants lack information sufficient to establish the meaning of
that third party’s statement, including terms such as “partnered with.” Defendants further object to
this Interrogatory as unduly burdensome and not proportional to the needs of the case. Defendants
cannot conduct an exhaustive search to uncover all possible responsive information under the
current, abbreviated expedited discovery schedule. Such expedited discovery is especially
burdensome given that Defendants’ motion to dismiss the Amended Complaint for lack of subject-
matter jurisdiction and other deficiencies is forthcoming. Defendants also object to the
Interrogatory to the extent a response requires review of internal, deliberative documents
discussing such communications, attorney client documents, or other privileged materials relating
to agency communications. Defendants also object to this Interrogatory to the extent it seeks
information protected by the deliberative process privilege, attorney-client privilege, law
enforcement privilege, a statutory national security privilege, or any other applicable privilege.
Additionally, challenges to administrative agency action are ordinarily not subject to discovery

outside the administrative record. Lorion, 470 U.S. at 743-44. Moreover, this Interrogatory is
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overbroad, unduly burdensome, and disproportionate to the needs of the case, insofar as it purports
to require a response concerning components of the agency or concerning governmental entities
outside the agency whose actions are not challenged in the Complaint or Amended Complaint and
whose information is not reasonably available to the agency or agency component whose alleged
conduct is challenged in the Complaint or Amended Complaint.

Additionally, Defendants object to this Interrogatory as overbroad and disproportional to
the needs of the case, particularly in light of the expedited nature of the discovery, to the extent
“communication” is meant to cover anything beyond e-mail exchanges.

Further, Defendant objects to this Interrogatory as unreasonably cumulative and
duplicative of Common Interrogatories 1 through 5. Defendants otherwise refer Plaintiffs to the
documents being produced with these responses for any additional information.

RESPONSE: Subject to and without waiving the above objections, HHS has identified
OSG, NIAID, and CDC as available sources of information that is potentially responsive to this
Interrogatory.

OSG. Subject to and without waiving the above objections, and based on a reasonable
inquiry under the circumstances of abbreviated, expedited discovery, OSG refers to its response to
Common Interrogatories 1 through 5 and the accompanying documents. See generally Fed. R.
Civ. P. 33(d).

NIAID. Subject to and without waiving the above objections, and based on a reasonable
inquiry under the circumstances of abbreviated, expedited discovery, NIAID refers to its response
to Common Interrogatories 1 through 5 and the accompanying documents. See generally Fed. R.

Civ. P. 33(d).
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CDC. Subject to and without waiving the above objections, and based on a reasonable
inquiry under the circumstances of abbreviated, expedited discovery, CDC refers to its response
to Common Interrogatories 1 through 5 and the accompanying documents. See generally Fed. R.

Civ. P. 33(d).

Additional Interrogatory No. 4 (CDC No. 7):

Identify all “government experts” who are federal officers, officials, agents,
employees, or contractors, who have “partnered with”” Facebook or any other Social-Media
Platform to address Misinformation and/or Content Modulation, including all
Communications relating to such partnerships.

OBJECTIONS: Defendants incorporate by reference the above objections. Defendants

further object to this Interrogatory as vague because it relies on a characterization of a statement
attributed to a third-party, Facebook, as reported in a July 15, 2021 Reuters.com article quoted at
Compl. 1 163, and the statement does not sufficiently specify the individuals at issue or the specific
communications referred to. Additionally, Defendants lack information sufficient to establish the
meaning of that third party’s statement. Defendants further object to this Interrogatory as unduly
burdensome and not proportional to the needs of the case. Defendants cannot conduct an
exhaustive search to uncover all possible responsive information under the current, abbreviated
expedited discovery schedule. Such expedited discovery is especially burdensome given that
Defendants’ motion to dismiss the Amended Complaint for lack of subject-matter jurisdiction and
other deficiencies is forthcoming. Defendant also objects to this Interrogatory as overbroad
because it seeks information that is not relevant to Plaintiffs’ claims and that does not fall within
scope of discovery authorized by the Court. The Court authorized the service of discovery requests
concerning “the identity of federal officials who have been and are communicating with social-

media platforms about [misinformation and] any censorship or suppression of speech on social
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media, including the nature and content of those communications.” ECF No. 34 at 13. This
Interrogatory appears to seek information concerning communications with Social-Media
Platforms regardless whether they pertain to content moderation with respect to misinformation.
Defendants also object to the Interrogatory to the extent a response requires review of internal,
deliberative documents discussing such communications, attorney client documents, or other
privileged materials relating to agency communications. Defendants also object to this
Interrogatory to the extent it seeks information protected by the deliberative process privilege,
attorney-client privilege, law enforcement privilege, a statutory national security privilege, or any
other applicable privilege. Additionally, challenges to administrative agency action are ordinarily
not subject to discovery outside the administrative record. Lorion, 470 U.S. at 743-44. Moreover,
this Interrogatory is overbroad, unduly burdensome, and disproportionate to the needs of the case,
insofar as it purports to require a response concerning components of the agency or concerning
governmental entities outside the agency whose actions are not challenged in the Complaint or
Amended Complaint and whose information is not reasonably available to the agency or agency
component whose alleged conduct is challenged in the Complaint or Amended Complaint.

Additionally, Defendants object to this Interrogatory as overbroad and disproportional to
the needs of the case, particularly in light of the expedited nature of the discovery, to the extent
“communication” is meant to cover anything beyond e-mail exchanges.

Further, Defendant objects to this Interrogatory as unreasonably cumulative and
duplicative of Common Interrogatories 1 through 5. Defendants otherwise refer Plaintiffs to the
documents being produced with these responses for any additional information.

RESPONSE: Subject to and without waiving the above objections, and based on a

reasonable inquiry under the circumstances of abbreviated, expedited discovery, CDC refers to its
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response to Common Interrogatories 1 through 5 and the accompanying documents. See generally
Fed. R. Civ. P. 33(d).

Additional Interrogatory No. 5 (Dr. Fauci No. 8):

Identify all Communications with Mark Zuckerberg from January 1, 2020 to the
present, including but not limited to those referenced in Paragraphs 142-145 of the
Complaint.

OBJECTIONS: Defendants incorporate by reference the above objections. Defendants

further object to this Interrogatory as overbroad because it seeks information that is not relevant to
Plaintiffs’ claims and that does not fall within scope of discovery authorized by the Court. The
Court authorized the service of discovery requests concerning “the identity of federal officials who
have been and are communicating with social-media platforms about [misinformation and] any
censorship or suppression of speech on social media, including the nature and content of those
communications.” ECF No. 34 at 13. This Interrogatory calls for a response based on all
Communications with Mark Zuckerberg, regardless of whether they concern Misinformation.
Defendants also understand this Interrogatory to seek only communications between Defendants
and third parties outside the government. To the extent that this Interrogatory seeks a response
based on internal information referring to such communications, the Interrogatory would be even
more disproportional to the needs of the case, as it would require an extensive search of internal
records that would not be possible to complete in the expedited period provided for current
discovery and would be unnecessary in light of Defendants’ agreement to produce the external
communications themselves. Defendants also object to the Interrogatory to the extent a response
requires review of internal, deliberative documents discussing such communications, attorney
client documents, or other privileged materials relating to agency communications. Defendants
also object to this Interrogatory to the extent it seeks information protected by the deliberative

process privilege, attorney-client privilege, law enforcement privilege, a statutory national security
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privilege, presidential communications privilege, or any other applicable privilege. Additionally,
challenges to administrative agency action are ordinarily not subject to discovery outside the
administrative record. Lorion, 470 U.S. at 743-44.

Further, Defendants objects to this Interrogatory to the extent it seeks information from Dr.
Fauci based on his role as Chief Medical Advisor to the President, on the ground that any discovery
on the White House at this stage of the litigation is unduly burdensome and disproportional to the
needs of the case. Plaintiffs have not exhausted all other avenues of discovery before seeking
discovery on the White House. See, e.g., Order, Centro Presente, No. 1:18-cv-10340 (D. Mass.
May 15, 2019); Karnoski v. Trump, 926 F.3d 1180, 1207 (9th Cir. 2019); Cheney, 542 U.S. at 390.
Additionally, discovery propounded on White House officials would create an undue burden,
distract them from their critical executive responsibilities, and violate the separation of powers.
See Cheney, 542 U.S. at 385. That burden is especially undue at this stage of the litigation given
that Defendants” motion to dismiss the Amended Complaint for lack of subject-matter jurisdiction
and other deficiencies is forthcoming. Additionally, Defendants object to this Interrogatory to the
extent it a response requires review of information protected by the presidential communications
privilege or other executive privileges. See Nixon, 418 U.S. at 708. Because Plaintiffs are not
entitled to such documents, the Interrogatory imposes a burden on Defendants to locate documents
and review them that is disproportional to the minimal benefit (if any) that Plaintiffs might derive
from the possibility of an Interrogatory response based on responsive non-privileged documents.
See Cheney, 542 U.S. at 389. Defendants, however, aver that Dr. Fauci does not have a White
House e-mail address and have provided responses, subject to any other objections, in his capacity
as Director of NIAID.

Additionally, Defendants object to this Interrogatory as overbroad and disproportional to
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the needs of the case, particularly in light of the expedited nature of the discovery, to the extent
“communication” is meant to cover anything beyond e-mail exchanges.

Further, Defendant objects to this Interrogatory as unreasonably cumulative and
duplicative of Common Interrogatories 1 through 5.

RESPONSE: Subject to and without waiving the above objections, and based on a
reasonable inquiry under the circumstances of abbreviated, expedited discovery, NIAID responds
on behalf of-, and refers to NIAID’s responses to Common Interrogatories 1 through 5

and the accompanying documents. See generally Fed. R. Civ. P. 33(d).

Additional Interrogatory No. 6 (Dr. Fauci No. 9):

Identify all Communications with any Social-Media Platform that relate to the Great
Barrington Declaration, the authors of the Great Barrington Declaration, the original
signers of the Great Barrington Declaration, Dr. Jay Bhattacharya, Dr. Martin Kulldorff,
Dr. Aaron Kheriaty, Dr. Sunetra Gupta, Dr. Scott Atlas, Alex Berenson, Dr. Peter Daszak,
Dr. Shi Zhengli, the Wuhan Institute of Virology, EcoHealth Alliance, and/or any member
of the so-called *“Disinformation Dozen.”

OBJECTIONS: Defendants incorporate by reference the above objections. Defendants

further object to this Interrogatory as vague because it does not define what the “Great Barrington
Declaration” is or who the “Disinformation Dozen” are. Defendants further object to this
Interrogatory as unduly burdensome and not proportional to the needs of the case. Defendants
cannot conduct an exhaustive search to uncover all possible responsive information under the
current, abbreviated expedited discovery schedule. Such expedited discovery is especially
burdensome given that Defendants’ motion to dismiss the Amended Complaint for lack of subject-
matter jurisdiction and other deficiencies is forthcoming. Defendants also object to this
Interrogatory as overbroad because it requests information that does not fall within the scope of

discovery authorized by the Court. The Court authorized the service of discovery requests
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concerning “the identity of federal officials who have been and are communicating with social-
media platforms about [misinformation and] any censorship or suppression of speech on social
media, including the nature and content of those communications.” ECF No. 34 at 13. This
Interrogatory seeks information concerning, inter alia, the Great Barrington Declaration, its
authors, its original signers, and any member of the “Disinformation Dozen,” regardless whether
the Communications sought concern Misinformation. Defendants also understand this
Interrogatory to seek only a response based on communications between Defendants and third
parties outside the Government. Defendants also object to the Interrogatory to the extent a
response requires review of internal, deliberative documents discussing such communications,
attorney client documents, or other privileged materials relating to agency communications.
Defendants also object to this Interrogatory to the extent it seeks information protected by the
deliberative process privilege, attorney-client privilege, law enforcement privilege, a statutory
national security privilege, presidential communications privilege, or any other applicable
privilege. Additionally, challenges to administrative agency action are ordinarily not subject to
discovery outside the administrative record. Lorion, 470 U.S. at 743-44.

Further, Defendants object to this Interrogatory to the extent it seeks information from Dr.
Fauci based on his role as Chief Medical Advisor to the President, on the ground that any discovery
on the White House at this stage of the litigation is unduly burdensome and disproportional to the
needs of the case. Plaintiffs have not exhausted all other avenues of discovery before seeking
discovery on the White House. See, e.g., Order, Centro Presente, No. 1:18-cv-10340 (D. Mass.
May 15, 2019); Karnoski v. Trump, 926 F.3d 1180, 1207 (9th Cir. 2019); Cheney, 542 U.S. at 390.
Additionally, discovery propounded on White House officials would create an undue burden,

distract them from their critical executive responsibilities, and violate the separation of powers.
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See Cheney, 542 U.S. at 385. That burden is especially undue at this stage of the litigation given
that Defendants” motion to dismiss the Amended Complaint for lack of subject-matter jurisdiction
and other deficiencies is forthcoming. Additionally, Defendants object to this Interrogatory to the
extent it a response requires review of information protected by the presidential communications
privilege or other executive privileges. See Nixon, 418 U.S. at 708. Because Plaintiffs are not
entitled to such documents, the Interrogatory imposes a burden on Defendants to locate documents
and review them that is disproportional to the minimal benefit (if any) that Plaintiffs might derive
from the possibility of an Interrogatory response based on responsive non-privileged documents.
See Cheney, 542 U.S. at 389.

Additionally, Defendants object to this Interrogatory as overbroad and disproportional to
the needs of the case, particularly in light of the expedited nature of the discovery, to the extent
“communication” is meant to cover anything beyond e-mail exchanges.

Further, Defendant objects to this Interrogatory as unreasonably cumulative and
duplicative of Common Interrogatories 1 through 5.

RESPONSE: Subject to and without waiving the above objections, and based on a
reasonable inquiry under the circumstances of abbreviated, expedited discovery, NIAID responds
on behalf of-, and refers to NIAID’s responses to Common Interrogatories 1 through 5

and the accompanying documents. See generally Fed. R. Civ. P. 33(d).

Additional Interrogatory No. 7 (Dr. Fauci No. 10):

Identify all Communications between any member of the White House
Communications Team and any Social-Media Platform that refer or relate to
Misinformation and/or Content Modulation.

OBJECTIONS: Defendants incorporate by reference the above objections. Defendants

also object to this Interrogatory to the extent it seeks information protected by the deliberative
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process privilege, attorney-client privilege, law enforcement privilege, a statutory national security
privilege, presidential communications privilege, or any other applicable privilege. Defendants
further object to this Interrogatory to the extent it seeks information from Dr. Fauci based on his
role as Chief Medical Advisor to the President, on the ground that any discovery on the White
House at this stage of the litigation is unduly burdensome and disproportional to the needs of the
case. Plaintiffs have not exhausted all other avenues of discovery before seeking discovery on the
White House. See, e.g., Order, Centro Presente, No. 1:18-cv-10340 (D. Mass. May 15, 2019);
Karnoski v. Trump, 926 F.3d 1180, 1207 (9th Cir. 2019); Cheney, 542 U.S. at 390. Additionally,
discovery propounded on White House officials would create an undue burden, distract them from
their critical executive responsibilities, and violate the separation of powers. See Cheney, 542 U.S.
at 385. That burden is especially undue at this stage of the litigation given that Defendants’ motion
to dismiss the Amended Complaint for lack of subject-matter jurisdiction and other deficiencies is
forthcoming. Additionally, Defendants object to this Interrogatory to the extent it is seeks
information protected by the presidential communications privilege or other executive privileges.
See Nixon, 418 U.S. at 708. Defendants, however, aver that Dr. Fauci does not have a White House
e-mail address and have provided responses, subject to any other objections, in his capacity as
Director of NIAID.

Additionally, Defendants object to this Interrogatory as overbroad and disproportional to
the needs of the case, particularly in light of the expedited nature of the discovery, to the extent
“communication” is meant to cover anything beyond e-mail exchanges.

Further, Defendant objects to this Interrogatory as unreasonably cumulative and

duplicative of Common Interrogatories 1 through 5.

49

NON-CONFIDENTIAL // REDACTED



Case 3:22-cv-01213-TAD-KDM Document 71-1 Filed 08/31/22 Page 50 of 79 PagelD #:
NON-CONFIDENHBU. // REDACTED

RESPONSE: Subject to and without waiving the above objections, and based on a
reasonable inquiry under the circumstances of abbreviated, expedited discovery, NIAID responds
on behalf of [JJEMIBIH. and refers to NIAID’s responses to Common Interrogatories 1 through 5

and the accompanying documents. See generally Fed. R. Civ. P. 33(d).

Additional Interrogatory No. 8 (DHS No. 6):

Define what is an “Analytic Exchange” with Twitter or any other Social-Media
Platform, and identify any existing “Analytic Exchanges,” including all participant(s) in such
Analytic Exchange(s).

OBJECTIONS: Defendants incorporate by reference the above objections. Defendants

object to this Interrogatory as overbroad and disproportional to the needs of the case because it calls
for information that is not relevant to Plaintiffs’ claims and that do not fall within the scope of
discovery authorized by the Court. The Court authorized the service of discovery requests concerning
“the identity of federal officials who have been and are communicating with social-media platforms
about [misinformation and] any censorship or suppression of speech on social media, including the
nature and content of those communications.” ECF No. 34 at 13. This Interrogatory asks Defendants
to define “Analytic Exchange(s),” and identify any such “Analytic Exchange(s),” regardless whether
those communications pertain to Misinformation. Defendants also object to the Interrogatory to the
extent a response requires review of internal, deliberative documents discussing such
communications, attorney client documents, or other privileged materials relating to agency
communications. Defendants also object to this Interrogatory to the extent it seeks information
protected by the deliberative process privilege, attorney-client privilege, law enforcement privilege,
a statutory national security privilege, or any other applicable privilege. Additionally, challenges to
administrative agency action are ordinarily not subject to discovery outside the administrative

record. Lorion, 470 U.S. at 743-44.
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RESPONSE: Subject to and without waiving the above objections, Defendant DHS
responds as follows: DHS has not defined the term ‘Analytic Exchange’ as a matter of
departmental policy. For purposes of this response, DHS defines the term as an arrangement
between DHS and external entities under which the participants exchange information and analysis
regarding threats or vulnerabilities relating to homeland security on a periodic basis.

The DHS Office of Intelligence and Analysis participates in a number of Analytic
Exchanges, including one where Misinformation is a topic of interest. Specifically, the Office of
Intelligence and Analysis, on behalf of the Office of the Director of National Intelligence, sponsors
the Public-Private Analytic Exchange Program (“AEP”). The AEP facilitates collaborative
partnerships between members of the private sector and teams of experienced U.S. government
analysts to form a number of subcommittees. This annual program provides U.S. government
analysts and private sector partners with a better understanding of select national security and
homeland security issues.

There are approximately 100 participants in the AEP. Each year, teams of analysts drawn
from the AEP participants work virtually over six months to develop unclassified intelligence
products made available to the public. Among the topics to be addressed by the AEP this year are
“Countering Foreign Malign Social Network Manipulation in the Homeland,” “Addressing Risks
From Non-State Actors” Use of Commercially Available Technologies,” and “Phase I1: Increasing
Threats of Deepfake Identities.” All three of these topics are expected to address Misinformation
in some form. Finished products for all of the AEP 2022 topics will be presented at the AEP
Concluding Summit scheduled for August 30-31 and will be made available on the DHS website:

https://www.dhs.gov/aep-deliverables.
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Additional Interrogatory No. 9 (DHS No. 7):

Identify all participants and topics of discussion in the “series of monthly meetings
between the government and tech companies” prior to the 2020 election, as discussed in
Paragraphs 182-184 of the Complaint.

OBJECTIONS: Defendants incorporate by reference the above objections. Defendants

further object to this Interrogatory as vague because it relies on a characterization of statements
made by third-party companies, rather than any Defendant, as reported in an August 12, 2020 NBC
News.com article cited at Compl. { 180, and the statements do not provide sufficient details of the
meetings to which the Interrogatory refers. Defendants also object to this Interrogatory as unduly
burdensome and not proportional to the needs of the case. This Interrogatory calls for information
about meetings that occurred before the current President took office. Defendants also object to
this Interrogatory as overbroad and disproportional to the needs of the case because it calls for
information that is not relevant to Plaintiffs’ claims and that do not fall within scope of discovery
authorized by the Court. The Court authorized the service of discovery requests concerning “the
identity of federal officials who have been and are communicating with social-media platforms
about [misinformation and] any censorship or suppression of speech on social media, including
the nature and content of those communications.” ECF No. 34 at 13. Defendants also object
because the undefined term “tech companies” as used in this Interrogatory is vague and ambiguous.
This Interrogatory appears to call for information relating to certain meetings with technology
companies that occurred prior to the 2020 election, regardless whether those meetings were with
Social-Media Platforms and pertained to Misinformation. Defendants also object to the
Interrogatory to the extent a response requires review of internal, deliberative documents
discussing such communications, attorney client documents, or other privileged materials relating
to agency communications. Defendants also object to this Interrogatory to the extent it seeks

information protected by the deliberative process privilege, attorney-client privilege, law
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enforcement privilege, a statutory national security privilege, or any other applicable privilege.
Additionally, challenges to administrative agency action are ordinarily not subject to discovery
outside the administrative record. Lorion, 470 U.S. at 743-44.

RESPONSE: Subject to and without waiving the above objections, Defendant DHS
responds as follows: The “series of monthly meetings between the government and tech
companies” relates to a recurring meeting with federal government officials and the private
industry, and the participants and topics of discussion have evolved over time. Government
participants have included various representatives from CISA, DHS’s Office of Intelligence and
Analysis, the FBI’s Foreign Influence Task Force, the Justice Department’s National Security
Division, and the Office of the Director of National Intelligence. Industry participants have
included representatives from Google, Facebook, Twitter, Reddit, Microsoft, Verizon Media,
Pinterest, LinkedIn and the Wikimedia Foundation. The topics discussed include, but are not
limited to: information sharing around elections risk, briefs from industry, threat updates, and
highlights and upcoming watch outs. DHS refers to its responses to Common Interrogatories 1
through 5 and the accompanying documents, see generally Fed. R. Civ. P. 33(d), for information

about individual meeting invitations and agendas.

Additional Interrogatory No. 10 (DHS No. 8):

Identify all “private firms” that DHS has “partnered” with, or planned, intended, or
discussed “partnering” with, to “monitor” online content, as discussed in Paragraph 202 of
the Complaint, including the nature of the “partnership” and the nature of any “outsourcing
[of] information gathering to outside firms.”

OBJECTIONS: Defendants incorporate by reference the above objections. Defendants

further object to this Interrogatory because it seeks information that is not relevant to Plaintiffs’

claims and does not fall within the scope of discovery authorized by the Court. The Court
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authorized the service of discovery requests concerning “the identity of federal officials who have
been and are communicating with social-media platforms about [misinformation and] any
censorship or suppression of speech on social media, including the nature and content of those
communications.” ECF No. 34 at 13. This Interrogatory would require identification of outside
“private firms” rather than identification of federal officials; and it would require describing the

nature of any “planned, intended, or discussed ‘partnerships’” rather than the nature and content
of communications with social-media platforms. Defendants also object to this Interrogatory to
the extent it seeks information protected by the deliberative process privilege, attorney-client
privilege, law enforcement privilege, a statutory national security privilege, or any other applicable
privilege. Additionally, challenges to administrative agency action are ordinarily not subject to
discovery outside the administrative record. Lorion, 470 U.S. at 743-44.

Defendants also object to the Interrogatory to the extent a response requires review of
internal, deliberative documents discussing such communications, attorney client documents, or
other privileged materials relating to agency communications. Defendants also object to this
Interrogatory as “vague” because it does not define what constitutes a “private firm,” or what is

meant by “partner,” “monitor,” or “outsourcing” information gathering. Defendants also object to
this Interrogatory as overbroad because it calls for identification of every “private firm” that DHS
may have “planned, intended, or discussed” partnering with.

RESPONSE: Subject to and without waiving the above objections, Defendant DHS
responds as follows: As DHS responded in the news article Plaintiffs cited to in support of the

allegations in the Complaint to which this Interrogatory refers, DHS “*‘is not partnering with

private firms to surveil suspected domestic terrorists online.

https://www.cnn.com/2021/05/03/politics/dhs-partner-private-firms-surveil-suspected-domestic-
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terrorists/index.html. DHS does not partner with “private firms” to “to evade legal, constitutional,

and ethical problems with DHS’s direct surveillance of online speech.”.

Additional Interrogatory No. 11 (DHS No. 9):

Identify all “the tech companies” with which DHS is “working together” to “prevent
harm from occurring,” as Secretary Mayorkas stated on August 2, 2021, as discussed in
Paragraph 207-208 of the Complaint, including the nature of the work and all
Communication(s) relating to such work.

OBJECTIONS: Defendants incorporate by reference the above objections. Defendants

also object because the undefined term “tech companies” as used in this Interrogatory is vague and
ambiguous. Even assuming that the term *“tech companies” is the same as the term “Social-Media
Platform[s]” as defined by Plaintiffs, Defendants further object to this Interrogatory as unduly
burdensome and not proportional to the needs of the case. Defendants cannot conduct an exhaustive
search to uncover all possible responsive information under the current, abbreviated expedited
discovery schedule. Such expedited discovery is especially burdensome given that Defendants’
motion to dismiss the Amended Complaint for lack of subject-matter jurisdiction and other
deficiencies is forthcoming. Defendants also object to this Interrogatory as overbroad because it seeks
information that is not relevant to Plaintiffs’ claims and that do not fall within scope of discovery
authorized by the Court. The Court authorized the service of discovery requests concerning “the
identity of federal officials who have been and are communicating with social-media platforms about
[misinformation and] any censorship or suppression of speech on social media, including the nature
and content of those communications.” ECF No. 34 at 13. This Interrogatory appears to seek
information relating to efforts to work with private “tech” companies to “prevent harm from
occurring,” regardless of whether those efforts pertained to Misinformation. Defendants also object
to the Interrogatory to the extent a response requires review of internal, deliberative documents

discussing such communications, attorney client documents, or other privileged materials relating to
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agency communications. Defendants also object to this Interrogatory to the extent it seeks
information protected by the deliberative process privilege, attorney-client privilege, law enforcement
privilege, a statutory national security privilege, or any other applicable privilege. Additionally,
challenges to administrative agency action are ordinarily not subject to discovery outside the
administrative record. Lorion, 470 U.S. at 743-44,

Additionally, Defendants object to this Interrogatory as overbroad and disproportional to the
needs of the case, particularly in light of the expedited nature of the discovery, to the extent
“communication” is meant to cover anything beyond e-mail exchanges.

Further, Defendant objects to this Interrogatory as unreasonably cumulative and duplicative
of Common Interrogatories 1 through 5. Defendants otherwise refer Plaintiffs to the documents being
produced with these responses for any additional information.

RESPONSE: Subject to and without waiving the above objections, DHS refers to its
response to Common Interrogatories 1 through 5 and the accompanying documents, see generally
Fed. R. Civ. P. 33(d), and further responds as follows: Consistent with the Department’s mission
to protect the homeland, DHS responds to Misinformation that poses a threat to the homeland. It
identifies Misinformation that poses a threat to the homeland through publicly available sources,
research conducted by academic and other institutions, and information shared by other federal
agencies and partners. DHS then shares factual information related to its mission and about which

it has expertise to potentially impacted people and organizations.
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Additional Interrogatory No. 12 (DHS No. 13):

Identify every federal agency, group, sub-group, department, component, division,
sub-division, officer, official, employee, agent, or other person or entity within the federal
government, both within and without DHS, that communicates or has communicated with
any Social-Media Platform regarding Misinformation and/or Content Modulation, including
but not limited to any person or entity whose activity is or was to be subject to oversight by
the Disinformation Governance Board, including the nature of their coordination with the
Social-Media Platform(s).

OBJECTIONS: Defendants incorporate by reference the above objections. Defendants

further object to this Interrogatory as overbroad and unduly burdensome to the extent it seeks
identification of every “person or entity within the federal government,” including those “without
DHS,” that “communicates or has communicated with any Social-Media Platform.” This
Interrogatory appears to call on Defendants to exceed the information reasonably available to them
and thus goes beyond the scope of Rules 26 and 33. Even if such an Interrogatory were proper as
to the conduct of the named Defendants, it would still be overbroad and disproportional to the
needs of the case to the extent it seeks information about any agency that is not a Defendant in this
action. Defendants further object to this Interrogatory as overbroad and cumulative to the extent
it seeks information requested in earlier interrogatories, in particular Interrogatory 1, that also seek
identification of individuals who have communicated with or are communicating with a social-
media platform regarding Misinformation. Defendants additionally object to this Interrogatory as
vague because it does not define what constitutes “coordination.” Defendants also object to this
Interrogatory as overbroad and unduly burdensome to the extent it seeks a description of *“the
nature of ... coordination” between any and all “person[s] or entit[ies] within the federal
government” and a “Social-Media Platform.” Defendants also object to this Interrogatory to the
extent it seeks information protected by the deliberative process privilege, attorney-client
privilege, law enforcement privilege, a statutory national security privilege, or any other applicable

privilege. Additionally, challenges to administrative agency action are ordinarily not subject to
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discovery outside the administrative record. Lorion, 470 U.S. at 743-44. Moreover, this
Interrogatory is overbroad, unduly burdensome, and disproportionate to the needs of the case,
insofar as it purports to require a response concerning components of the agency or concerning
governmental entities outside the agency whose actions are not challenged in the Complaint or
Amended Complaint and whose information is not reasonably available to the agency or agency
component whose alleged conduct is challenged in the Complaint or Amended Complaint.

Additionally, Defendants object to this Interrogatory as overbroad and disproportional to
the needs of the case, particularly in light of the expedited nature of the discovery, to the extent
“communication” is meant to cover anything beyond e-mail exchanges.

Further, Defendant objects to this Interrogatory as unreasonably cumulative and
duplicative of Common Interrogatories 1 through 5. Defendants otherwise refer Plaintiffs to the
documents being produced with these responses for any additional information.

RESPONSE: Subject to and without waiving any of the foregoing objections, DHS
responds as follows: DHS components lead on operational efforts to counter Misinformation in
their relevant mission spaces. Within DHS HQ, personnel from within DHS’s Office of
Intelligence & Analysis, Office of Strategy, Policy, and Plans, Office of Public Affairs, and
Disinformation Governance Board have communicated with Social-Media Platforms regarding

Misinformation.

Additional Interrogatory No. 13 (DHS No. 14):

Identify every federal agency, group, sub-group, department, component, division,
sub-division, officer, official, employee, agent, or other person or entity within DHS that is
involved in “counter-disinformation efforts” and, as part of those efforts, communicates or
has communicated with any Social-Media Platform, including the nature of such “counter-
disinformation efforts.”

OBJECTIONS: Defendants incorporate by reference the above objections. Defendants
58

NON-CONFIDENTIAL // REDACTED



Case 3:22-cv-01213-TAD-KDM Document 71-1 Filed 08/31/22 Page 59 of 79 PagelD #:
NON-CONFIDENHBY. // REDACTED

also object because the undefined term “counter-disinformation efforts” is vague, and ambiguous.
Defendants further object to this Interrogatory because it seeks information that is not relevant to
Plaintiffs’ claims and does not fall within the scope of discovery authorized by the Court. The
Court authorized the service of discovery requests concerning “the identity of federal officials who
have been and are communicating with social-media platforms about [misinformation and] any
censorship or suppression of speech on social media, including the nature and content of those
communications.” ECF No. 34 at 13. This Interrogatory, however, also asks Defendants to

7

describe “the nature of . . . “‘counter-disinformation efforts,”” independent of any communications
with social media platforms and thus goes beyond the scope of discovery authorized by the Court.
Defendants also object to this Interrogatory to the extent it seeks information protected by the
deliberative process privilege, attorney-client privilege, law enforcement privilege, a statutory
national security privilege, or any other applicable privilege. Additionally, challenges to
administrative agency action are ordinarily not subject to discovery outside the administrative
record. Lorion, 470 U.S. at 743-44. Moreover, this Interrogatory is overbroad, unduly
burdensome, and disproportionate to the needs of the case, insofar as it purports to require a
response concerning components of the agency or concerning governmental entities outside the
agency whose actions are not challenged in the Complaint or Amended Complaint and whose
information is not reasonably available to the agency or agency component whose alleged conduct
is challenged in the Complaint or Amended Complaint.

Additionally, Defendants object to this Interrogatory as overbroad and disproportional to
the needs of the case, particularly in light of the expedited nature of the discovery, to the extent

“communication” (“communicates or has communicated”) is meant to cover anything beyond e-

mail exchanges.
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Further, Defendant objects to this Interrogatory as unreasonably cumulative and
duplicative of Common Interrogatories 1 through 5. Defendants otherwise refer Plaintiffs to the
documents being produced with these responses for any additional information.

RESPONSE: Subject to and without waiving the above objections, DHS responds as
follows: DHS components lead on operational efforts to counter Misinformation in their relevant
mission spaces. Within DHS HQ, personnel from within DHS’s Office of Intelligence & Analysis,
Office of Strategy, Policy, and Plans, and Disinformation Governance Board have communicated
with Social-Media Platforms regarding Misinformation. The nature of DHS’s work is that it
identifies Misinformation that threatens the homeland through publicly available sources, research
conducted by academic and other institutions, and information shared by other federal agencies
and partners. DHS then shares factual information related to its mission to potentially impacted

people and organizations.

Additional Interrogatory No. 14 (Jankowicz No. 9):

Identify the nature, purpose, participants, topics to be discussed, and topics actually
discussed at the meeting between DHS personnel and Twitter executives Nick Pickles and
Yoel Roth scheduled on or around April 28, 2022.

OBJECTIONS: Defendants incorporate by reference the above objections. Defendants

further object to this Interrogatory as unduly burdensome and not proportional to the needs of the
case. Defendants cannot conduct an exhaustive search to uncover all possible responsive information
under the current, abbreviated expedited discovery schedule. Such expedited discovery is especially
burdensome given that Defendants” motion to dismiss the Amended Complaint for lack of subject-
matter jurisdiction and other deficiencies is forthcoming. Defendants also objects to this Interrogatory
as overbroad because it information that is not relevant to Plaintiffs’ claims and that do not fall within

scope of discovery authorized by the Court. The Court authorized the service of discovery requests
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burdensome and not proportional to the needs of the case. This Interrogatory calls for a response
based on any and all specified communications (“arrangement . . . communicating”) from any
Defendant or any employee or subordinate of any Defendant. Defendants cannot conduct an
exhaustive search to uncover all possible responsive information under the current, abbreviated
expedited discovery schedule. Location of information about every “federal official” communicating
with “any Social-Media Platform[]” would require a search that is not feasible under the current,
abbreviated expedited discovery schedule. Defendants also object to the Interrogatory to the extent a
response requires review of internal, deliberative documents discussing such communications,
attorney client documents, or other privileged materials relating to agency communications.
Defendants also object to this Interrogatory to the extent it seeks information protected by the
deliberative process privilege, attorney-client privilege, law enforcement privilege, a statutory
national security privilege, or any other applicable privilege. Additionally, challenges to
administrative agency action are ordinarily not subject to discovery outside the administrative
record. Lorion, 470 U.S. at 743-44. Moreover, this Interrogatory is overbroad, unduly
burdensome, and disproportionate to the needs of the case, insofar as it purports to require a
response concerning components of the agency or concerning governmental entities outside the
agency (“federal official(s)”) whose actions are not challenged in the Complaint or Amended
Complaint and whose information is not reasonably available to the agency or agency component
whose alleged conduct is challenged in the Complaint or Amended Complaint.

Additionally, Defendants object to this Interrogatory as overbroad and disproportional to
the needs of the case, particularly in light of the expedited nature of the discovery, to the extent
“communicating” is meant to cover anything beyond e-mail exchanges.

Further, Defendant objects to this Interrogatory as unreasonably cumulative and duplicative
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of Common Interrogatories 1 through 5. Defendants otherwise refer Plaintiffs to the documents being
produced with these responses for any additional information.

RESPONSE: Subject to and without waiving the above objections, Defendant CISA
responds on behalf of_, and refers to the response to Common Interrogatories 1 through
5 and the accompanying documents, see generally Fed. R. Civ. P. 33(d), and further responds as
follows:

Working groups, “analytic exchanges,” task forces, joint government-private enterprises,
or similar formal or informal arrangements that involve CISA officials communicating with
Social-Media Platforms about Misinformation, include, but are not limited to:

= CISA’s Mis-, Dis-, and Malinformation (MDM) team, formerly known as the CFITF. The

CFITF was established in May 2018 in CISA’s predecessor agency. The CFITF was

charged with helping the American people understand the risks from MDM and how

citizens can play a role in reducing the impact of MDM on their organizations and
communities. In 2021, the CFITF officially transitioned to CISA’s MDM team, and the
mission evolved to reflect the changing information environment. The MDM team
continues to work in close coordination with interagency and private sector partners, social
media companies, academia, and international partners on a variety of projects to build
resilience against malicious information activities.

= A recurring engagement between USG — Industry, as described in response to Common
Interrogatory No. 4.

= CISA CSAC, including the Protecting Critical Infrastructure from Misinformation and
Disinformation Subcommittee, as described in response to [Interrogatory No. 4].

Additional information about the CSAC is available on CISA’s website,
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https://www.cisa.gov/cisa-cybersecurity-advisory-committee.
= The EIS-GCC and EI-SCC Joint MDM Working Group, as described in response to

Common Interrogatory No. 4.

Additional Interrogatory No. 16 (Ms. Easterly No. 10):

Identify every instance in which CISA’s “MDM team” has “serve[d] as a switchboard
for routing disinformation concerns to appropriate social media platforms,” as stated in
Your April 12, 2022 bulletin, including all Communication(s) related to such instance.

OBJECTIONS: Defendants incorporate by reference the above objections. Defendants

further object to this Interrogatory as unduly burdensome and not proportional to the needs of the
case. This Interrogatory calls Defendant to identify “every instance” in which CISA’s “MDM

LN 11

team” “rout[ed] disinformation concerns.” Defendants cannot conduct an exhaustive search to
uncover all possible responsive information under the current, abbreviated expedited discovery
schedule. Such expedited discovery is especially burdensome given that Defendants’ motion to
dismiss the Amended Complaint for lack of subject-matter jurisdiction and other deficiencies is
forthcoming. Defendants also object to the Interrogatory to the extent a response requires review
of internal, deliberative documents discussing such communications, attorney client documents,
or other privileged materials relating to agency communications. Defendants also object to this
Interrogatory to the extent it seeks information protected by the deliberative process privilege,
attorney-client privilege, law enforcement privilege, a statutory national security privilege, or any
other applicable privilege. Additionally, challenges to administrative agency action are ordinarily
not subject to discovery outside the administrative record. Lorion, 470 U.S. at 743-44,
Additionally, Defendants object to this Interrogatory as overbroad and disproportional to

the needs of the case, particularly in light of the expedited nature of the discovery, to the extent

“communication” is meant to cover anything beyond e-mail exchanges.
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Further, Defendant objects to this Interrogatory as unreasonably cumulative and
duplicative of Common Interrogatories 1 through 5.

RESPONSE: Subject to and without waiving the above objections, Defendant CISA
responds on behalf of_, and refers to the response to Common Interrogatories 1 through

5 and the accompanying documents, see generally Fed. R. Civ. P. 33(d).

Additional Interrogatory No. 17 (Ms. Jean-Pierre No. 6):

Identify all “members of our senior staff” and/or “members of our COVID-19 team”
who are “in regular touch with ... social media platforms,” as [Jennifer Psaki] stated at a
White House press briefing on or around July 15, 2021, including the nature of the
communication and/or coordination.

OBJECTIONS: Defendant incorporates by reference the above objections. Defendant

further objects to this Interrogatory on the ground that it is vague because it relies on a
characterization of a statement made by an individual no longer in government, and the statement
does not specify the individuals at issue or the specific communications referenced. Defendant further
objects to this Interrogatory as unduly burdensome and not proportional to the needs of the case. This
Request calls for a response based on any and all specified “communications” from Defendant or any
employee or subordinate of Defendant. Defendants cannot conduct an exhaustive search to uncover
all possible responsive information under the current, abbreviated expedited discovery schedule.
Defendant also objects to this Interrogatory as overbroad because it calls for a response based on
documents that are not relevant to Plaintiffs’ claims and that do not fall within scope of discovery
authorized by the Court. The Court authorized the service of discovery requests concerning “the
identity of federal officials who have been and are communicating with social-media platforms about
[misinformation and] any censorship or suppression of speech on social media, including the nature

and content of those communications.” ECF No. 34 at 13. This Interrogatory appears to call for a
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response based on communications with Social-Media Platforms regardless of whether they pertain
to content moderation with respect to misinformation. Defendant also objects to this Interrogatory to
the extent it seeks internal, deliberative documents discussing such communications, attorney client
documents, or other privileged materials relating to such communications. Defendants also object to
this Interrogatory to the extent it seeks information protected by the deliberative process privilege,
attorney-client privilege, law enforcement privilege, a statutory national security privilege,
presidential communications privilege, or any other applicable privilege. Additionally, challenges
to administrative agency action are ordinarily not subject to discovery outside the administrative
record. Lorion, 470 U.S. at 743-44.

Further, Defendant objects to this Interrogatory on the ground that any discovery on the White
House at this stage of the litigation is unduly burdensome and disproportionate to the needs of the
case. Plaintiffs have not exhausted all other avenues of discovery before seeking discovery on the
White House. See, e.g., Order, Centro Presente, No. 1:18-CV-10340 (D. Mass. May 15, 2019);
Karnoski v. Trump, 926 F.3d 1180, 1207 (9th Cir. 2019); Cheney, 542 U.S. at 390. Additionally,
discovery propounded on White House officials would create an undue burden, distract them from
their critical executive responsibilities, and violate the separation of powers. See Cheney, 542 U.S. at
385. That burden is especially undue at this stage of the litigation given that Defendants” motion to
dismiss the Amended Complaint for lack of subject-matter jurisdiction and other deficiencies is
forthcoming. Additionally, Defendant objects to this request to the extent it is directed to information
protected by the presidential communications privilege or other executive privileges. See Nixon, 418
U.S. at 708. Because Plaintiffs are not entitled to such information, the request imposes a burden on
Defendant disproportionate to the minimal benefit (if any) that Plaintiffs might derive from the

possibility of responsive, non-privileged information. See Cheney, 542 U.S. at 389.
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Further, Defendant objects to this Interrogatory as unreasonably cumulative and
duplicative of Plaintiffs’ Interrogatories 1 through 5, in response to which certain Defendants are

producing documents as described herein.

Additional Interrogatory No. 18 (Ms. Jean-Pierre No. 7):

Identify all Communications with any Social-Media Platform relating to “12 people
who are producing 65 percent of the anti-vaccine misinformation on social-media
platforms,” as [Jennifer Psaki] stated at a White House press briefing on or around July 15,
2021.

OBJECTIONS: Defendant incorporates by reference the above objections. Defendant

further objects to this Interrogatory on the ground that it is vague because it relies on a
characterization of a statement made by an individual no longer in government, and the statement
does not specify the individuals at issue or the specific communications referenced. Defendant
further objects to this Interrogatory as unduly burdensome and not proportional to the needs of the
case. This Interrogatory calls for a response based on any and all specified documents from
Defendant or any employee or subordinate of Defendant. Defendants cannot conduct an exhaustive
search to uncover all possible responsive information under the current, abbreviated expedited
discovery schedule. Such expedited discovery is especially burdensome given that Defendants’
motion to dismiss the Amended Complaint for lack of subject-matter jurisdiction and other
deficiencies is forthcoming. Defendant also objects to this Interrogatory as overbroad because it
calls for documents that are not relevant to Plaintiffs’ claims and that do not fall within scope of
discovery authorized by the Court. The Court authorized the service of discovery requests
concerning “the identity of federal officials who have been and are communicating with social-
media platforms about [misinformation and] any censorship or suppression of speech on social
media, including the nature and content of those communications.” ECF No. 34 at 13. This

Interrogatory appears to call for a response based on communications with Social-Media Platforms
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regardless of whether they pertain to content moderation with respect to misinformation.
Defendants also object to the Interrogatory to the extent a response requires review of internal,
deliberative documents discussing such communications, attorney client documents, or other
privileged materials relating to agency communications. Defendants also object to this
Interrogatory to the extent it seeks information protected by the deliberative process privilege,
attorney-client privilege, law enforcement privilege, a statutory national security privilege,
presidential communications privilege, or any other applicable privilege. Additionally, challenges
to administrative agency action are ordinarily not subject to discovery outside the administrative
record. Lorion, 470 U.S. at 743-44.

Further, Defendant objects to this Interrogatory on the ground that any discovery on the
White House at this stage of the litigation is unduly burdensome and disproportionate to the needs
of the case. Plaintiffs have not exhausted all other avenues of discovery before seeking discovery
on the White House. See, e.g., Order, Centro Presente, No. 1:18-CV-10340 (D. Mass. May 15,
2019); Karnoski v. Trump, 926 F.3d 1180, 1207 (9th Cir. 2019); Cheney, 542 U.S. at 390.
Additionally, discovery propounded on White House officials would create an undue burden,
distract them from their critical executive responsibilities, and violate the separation of powers.
See Cheney, 542 U.S. at 385. That burden is especially undue at this stage of the litigation given
that Defendants” motion to dismiss the Amended Complaint for lack of subject-matter jurisdiction
and other deficiencies is forthcoming. Additionally, Defendant objects to this Interrogatory to the
extent it is directed to information protected by the presidential communications privilege or other
executive privileges. See Nixon, 418 U.S. at 708. Because Plaintiffs are not entitled to such

information, the request imposes a burden on Defendant disproportionate to the minimal benefit
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(if any) that Plaintiffs might derive from the possibility of responsive, non-privileged information.
See Cheney, 542 U.S. at 389.

Further, Defendant objects to this Interrogatory as unreasonably cumulative and
duplicative of Common Interrogatories 1 through 5, in response to which certain Defendants are

producing documents as described herein.

Additional Interrogatory No. 19 (Ms. Jean-Pierre No. 8):

Onor around July 15, 2021, You stated that “we engage with them [i.e., Social-Media
Platforms] regularly and they certainly understand what our asks are.” Identify what Social-
Media Platform(s) are included in any such engagement(s), and identify “what our asks are,”
including Communication(s) relating to such engagement(s) and ask(s).

OBJECTIONS: Defendant incorporates by reference the above objections. Defendant

further objects to this Interrogatory on the ground that it is vague because it relies on a
characterization of a statement made by an individual no longer in government, and the statement
does not specify the individuals at issue or the specific communications referenced. Defendant
further objects to this Interrogatory as unduly burdensome and not proportional to the needs of the
case. This Interrogatory calls for a response based on any and all specified documents from
Defendant or any employee or subordinate of Defendant. Defendants cannot conduct an exhaustive
search to uncover all possible responsive information under the current, abbreviated expedited
discovery schedule. Such expedited discovery is especially burdensome given that Defendants’
motion to dismiss the Amended Complaint for lack of subject-matter jurisdiction and other
deficiencies is forthcoming. Defendant also objects to this Interrogatory as overbroad because it
calls for documents that are not relevant to Plaintiffs’ claims and that do not fall within scope of
discovery authorized by the Court. The Court authorized the service of discovery requests
concerning “the identity of federal officials who have been and are communicating with social-

media platforms about [misinformation and] any censorship or suppression of speech on social
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media, including the nature and content of those communications.” ECF No. 34 at 13. This
Interrogatory appears to call for a response based on communications with Social-Media Platforms
regardless of whether they pertain to content moderation with respect to misinformation.
Defendants also object to the Interrogatory to the extent a response requires review of internal,
deliberative documents discussing such communications, attorney client documents, or other
privileged materials relating to agency communications. Defendants also object to this
Interrogatory to the extent it seeks information protected by the deliberative process privilege,
attorney-client privilege, law enforcement privilege, a statutory national security privilege,
presidential communications privilege, or any other applicable privilege. Additionally, challenges
to administrative agency action are ordinarily not subject to discovery outside the administrative
record. Lorion, 470 U.S. at 743-44.

Further, Defendant objects to this Interrogatory on the ground that any discovery on the
White House at this stage of the litigation is unduly burdensome and disproportionate to the needs
of the case. Plaintiffs have not exhausted all other avenues of discovery before seeking discovery
on the White House. See, e.g., Order, Centro Presente, No. 1:18-CV-10340 (D. Mass. May 15,
2019); Karnoski v. Trump, 926 F.3d 1180, 1207 (9th Cir. 2019); Cheney, 542 U.S. at 390.
Additionally, discovery propounded on White House officials would create an undue burden,
distract them from their critical executive responsibilities, and violate the separation of powers.
See Cheney, 542 U.S. at 385. That burden is especially undue at this stage of the litigation given
that Defendants” motion to dismiss the Amended Complaint for lack of subject-matter jurisdiction
and other deficiencies is forthcoming. Additionally, Defendant objects to this Interrogatory to the
extent it is directed to information protected by the presidential communications privilege or other

executive privileges. See Nixon, 418 U.S. at 708. Because Plaintiffs are not entitled to such
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information, the request imposes a burden on Defendant disproportionate to the minimal benefit
(if any) that Plaintiffs might derive from the possibility of responsive, non-privileged information.
See Cheney, 542 U.S. at 389.

Further, Defendant objects to this Interrogatory as unreasonably cumulative and
duplicative of Common Interrogatories 1 through 5, in response to which certain Defendants are

producing documents as described herein.

Additional Interrogatory No. 20 (Ms. Jean-Pierre No. 10):

Identify all person(s) who “engage[s] regularly with all social media platforms about
steps that can be taken” to address Misinformation on social media, which engagement “has
continued, and ... will continue,” as You stated at the April 25, 2022 White House press
briefing, including all Communications with any Social-Media Platform involved in such
engagement.

OBJECTIONS: Defendant incorporates by reference the above objections. Defendant

further objects to this Interrogatory on the ground that it is vague because it relies on a
characterization of a statement made by an individual no longer in government, and the statement
does not specify the individuals at issue or the specific communications referenced. Defendant
further objects to this Interrogatory as unduly burdensome and not proportional to the needs of the
case. This Interrogatory calls for a response based on any and all specified documents from
Defendant or any employee or subordinate of Defendant. Defendants cannot conduct an exhaustive
search to uncover all possible responsive information under the current, abbreviated expedited
discovery schedule. Such expedited discovery is especially burdensome given that Defendants’
motion to dismiss the Amended Complaint for lack of subject-matter jurisdiction and other
deficiencies is forthcoming. Defendant also objects to this Interrogatory as overbroad because it
calls for documents that are not relevant to Plaintiffs’ claims and that do not fall within scope of

discovery authorized by the Court. The Court authorized the service of discovery requests
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concerning “the identity of federal officials who have been and are communicating with social-
media platforms about [misinformation and] any censorship or suppression of speech on social
media, including the nature and content of those communications.” ECF No. 34 at 13. This
Interrogatory appears to call for a response based on communications with Social-Media Platforms
regardless of whether they pertain to content moderation with respect to misinformation.
Defendants also object to the Interrogatory to the extent a response requires review of internal,
deliberative documents discussing such communications, attorney client documents, or other
privileged materials relating to agency communications. Defendant also objects to this Request to
the extent it seeks internal, deliberative documents discussing such communications, attorney
client documents, or other privileged materials relating to such communications. Defendants also
object to this Interrogatory to the extent it seeks information protected by the deliberative process
privilege, attorney-client privilege, law enforcement privilege, a statutory national security
privilege, presidential communications privilege, or any other applicable privilege. Additionally,
challenges to administrative agency action are ordinarily not subject to discovery outside the
administrative record. Lorion, 470 U.S. at 743-44.

Further, Defendant objects to this Interrogatory on the ground that any discovery on the
White House at this stage of the litigation is unduly burdensome and disproportionate to the needs
of the case. Plaintiffs have not exhausted all other avenues of discovery before seeking discovery
on the White House. See, e.g., Order, Centro Presente, No. 1:18-CV-10340 (D. Mass. May 15,
2019); Karnoski v. Trump, 926 F.3d 1180, 1207 (9th Cir. 2019); Cheney, 542 U.S. at 390.
Additionally, discovery propounded on White House officials would create an undue burden,
distract them from their critical executive responsibilities, and violate the separation of powers.

See Cheney, 542 U.S. at 385. That burden is especially undue at this stage of the litigation given

72

NON-CONFIDENTIAL // REDACTED



Case 3:22-cv-01213-TAD-KDM Document 71-1 Filed 08/31/22 Page 73 of 79 PagelD #:
NON-CONFIDENHIAL // REDACTED

that Defendants” motion to dismiss the Amended Complaint for lack of subject-matter jurisdiction
and other deficiencies is forthcoming. Additionally, Defendant objects to this Interrogatory to the
extent it is directed to information protected by the presidential communications privilege or other
executive privileges. See Nixon, 418 U.S. at 708. Because Plaintiffs are not entitled to such
information, the request imposes a burden on Defendant disproportionate to the minimal benefit
(if any) that Plaintiffs might derive from the possibility of responsive, non-privileged information.
See Cheney, 542 U.S. at 389.

Further, Defendant objects to this Interrogatory as unreasonably cumulative and
duplicative of Common Interrogatories 1 through 5, in response to which certain Defendants are

producing documents as described herein.
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Thisvideois misinformation and disinformation because it repeatedly takes normal processes being correctly
described aswritteninstate law, and allegesin on-screen text thatthey are somehow problematic, orwill not be
followed. On multiple occasions, the on-screen text directly contradicts the audio. However, these are items that
would likely only stick out to an election administrator; amember of the general publicwould follow the video’s lead
and assume thatthereissomehow a problem being described. Furthermore, the video makes outright falseclaims,
alleging actions thatare prohibited under Michigan election law.

Copied onthis email are the following individuals and offices, perthe directions from El -ISAC:

« I it of Detroit Department of Elections

. Bureau of Elections at the Michigan Department of State
. Civics Outreach office at Google

° Government office at Twitter

Thisvideois an attack on the City of Detroit, the State of Michigan, and by direct extension, all local election
administratorsin the state of Michigan, such as myself. This will disinform voters cutside Detroit as easily as voters
inside Detroit. Indeed, the choice of words throughout the video and in the calls to action at the end of the videoinfer
that the video’s audience is primarily people who are not Detroit residents. If that audie nce can be spurred to create

unrestin Detroit, they can easily dothe sameinotherjurisdictions, such as my jurisdiction as Detroit’simmediate
northern neighbor.

Thank you for yourinvestigation and action. If | can be of any furtherassistance, pleaselet me know and | will be
happy to provide support.

Best,

City of Ferndale

This message and attachments may contain confidential information. Ifitappears that this message was sent to you
by mistake, any retention, dissemination, distribution or copying of this message and attachmentsis strictly
prohibited. Please notifythe senderimmediately and permanently deletethe message and any attachments.

MOLA_DEFSPROD_00010541



Case 3:22-cv-01213-TAD-KDM Document 71-8 Filed 08/31/22 Page 105 of 111 PagelD #:
2853



Case 3:22-cv-01213-TAD-KDM Document 71-8 Filed 08/31/22 Page 106 of 111 PagelD #:
2854



Case 3:22-cv-01213-TAD-KDM Document 71-8 Filed 08/31/22 Page 107 of 111 PagelD #:
2855



Case 3:22-cv-01213-TAD-KDM Document 71-8 Filed 08/31/22 Page 108 of 111 PagelD #:
2856



Case 3:22-cv-01213-TAD-KDM Document 71-8 Filed 08/31/22 Page 109 of 111 PagelD #:
2857



Case 3:22-cv-01213-TAD-KDM Document 71-8 Filed 08/31/22 Page 110 of 111 PagelD #:
2858



Case 3:22-cv-01213-TAD-KDM Document 71-8 Filed 08/31/22 Page 111 of 111 PagelD #:
2859



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 1 of 118 PagelD #:
2860



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 2 of 118 PagelD #:
2861



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 3 of 118 PagelD #:
2862



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 4 of 118 PagelD #:
2863



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 5 of 118 PagelD #:
2864



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 6 of 118 PagelD #:
2865



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 7 of 118 PagelD #:
2866



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 8 of 118 PagelD #:
2867



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 9 of 118 PagelD #:
2868



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 10 of 118 PagelD #:
2869



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 11 of 118 PagelD #:
2870



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 12 of 118 PagelD #:
2871



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 13 of 118 PagelD #:
2872



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 14 of 118 PagelD #:
2873



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 15 of 118 PagelD #:
2874



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 16 of 118 PagelD #:
2875



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 17 of 118 PagelD #:
2876



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 18 of 118 PagelD #:
2877



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 19 of 118 PagelD #:
2878



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 20 of 118 PagelD #:
2879



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 21 of 118 PagelD #:
2880



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 22 of 118 PagelD #:
2881



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 23 of 118 PagelD #:
2882



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 24 of 118 PagelD #:
2883



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 25 of 118 PagelD #:
2884



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 26 of 118 PagelD #:
2885



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 27 of 118 PagelD #:
2886



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 28 of 118 PagelD #:
2887



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 29 of 118 PagelD #:
2888



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 30 of 118 PagelD #:
2889



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 31 of 118 PagelD #:
2890



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 32 of 118 PagelD #:
2891



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 33 of 118 PagelD #:
2892



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 34 of 118 PagelD #:
2893



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 35 of 118 PagelD #:
2894



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 36 of 118 PagelD #:
2895



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 37 of 118 PagelD #:
2896



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 38 of 118 PagelD #:
2897



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 39 of 118 PagelD #:
2898



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 40 of 118 PagelD #:
2899



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 41 of 118 PagelD #:
2900



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 42 of 118 PagelD #:
2901



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 43 of 118 PagelD #:
2902



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 44 of 118 PagelD #:
2903



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 45 of 118 PagelD #:
2904



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 46 of 118 PagelD #:
2905



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 47 of 118 PagelD #:
2906



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 48 of 118 PagelD #:
2907



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 49 of 118 PagelD #:
2908



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 50 of 118 PagelD #:
2909



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 51 of 118 PagelD #:
2910



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 52 of 118 PagelD #:
2911



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 53 of 118 PagelD #:
2912



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 54 of 118 PagelD #:
2913



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 55 of 118 PagelD #:
2914



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 56 of 118 PagelD #:
2915



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 57 of 118 PagelD #:
2916



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 58 of 118 PagelD #:
2917



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 59 of 118 PagelD #:
2918



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 60 of 118 PagelD #:
2919



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 61 of 118 PagelD #:
2920



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 62 of 118 PagelD #:
2921



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 63 of 118 PagelD #:
2922



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 64 of 118 PagelD #:
2923



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 65 of 118 PagelD #:
2924



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 66 of 118 PagelD #:
2925



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 67 of 118 PagelD #:
2926



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 68 of 118 PagelD #:
2927



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 69 of 118 PagelD #:
2928



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 70 of 118 PagelD #:
2929



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 71 of 118 PagelD #:
2930



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 72 of 118 PagelD #:
2931



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 73 of 118 PagelD #:
2932



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 74 of 118 PagelD #:
2933



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 75 of 118 PagelD #:
2934



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 76 of 118 PagelD #:
2935



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 77 of 118 PagelD #:
2936



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 78 of 118 PagelD #:
2937



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 79 of 118 PagelD #:
2938



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 80 of 118 PagelD #:
2939



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 81 of 118 PagelD #:
2940



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 82 of 118 PagelD #:
2941



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 83 of 118 PagelD #:
2942



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 84 of 118 PagelD #:
2943



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 85 of 118 PagelD #:
2944



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 86 of 118 PagelD #:
2945



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 87 of 118 PagelD #:
2946



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 88 of 118 PagelD #:
2947



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 89 of 118 PagelD #:
2948



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 90 of 118 PagelD #:
2949



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 91 of 118 PagelD #:
2950



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 92 of 118 PagelD #:
2951



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 93 of 118 PagelD #:
2952



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 94 of 118 PagelD #:
2953



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 95 of 118 PagelD #:
2954



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 96 of 118 PagelD #:
2955



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 97 of 118 PagelD #:
2956



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 98 of 118 PagelD #:
2957



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 99 of 118 PagelD #:
2958



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 100 of 118 PagelD #:
2959



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 101 of 118 PagelD #:
2960



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 102 of 118 PagelD #:
2961



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 103 of 118 PagelD #:
2962



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 104 of 118 PagelD #:
2963



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 105 of 118 PagelD #:
2964



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 106 of 118 PagelD #:
2965



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 107 of 118 PagelD #:
2966



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 108 of 118 PagelD #:
2967



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 109 of 118 PagelD #:
2968



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 110 of 118 PagelD #:
2969



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 111 of 118 PagelD #:
2970



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 112 of 118 PagelD #:
2971



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 113 of 118 PagelD #:
2972



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 114 of 118 PagelD #:
2973



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 115 of 118 PagelD #:
2974



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 116 of 118 PagelD #:
2975



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 117 of 118 PagelD #:
2976



Case 3:22-cv-01213-TAD-KDM Document 71-9 Filed 08/31/22 Page 118 of 118 PagelD #:
2977



Case 3:22-cv-01213-TAD-KDM Document 71-10 Filed 08/31/22 Page 1 of 20 PagelD #:
2978

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

The State of Missouri and the State of
Louisiana,

Plaintiffs,

V. Civil Action No. 22-cv-1213
President Joseph R. Biden, Jr., in his
official capacity as President of the United

States of America, et. al.,

Defendants.

DEFENDANT KARINE JEAN-PIERRE OBJECTIONS AND RESPONSES TO
PLAINTIFFS’ REQUESTS FOR THE PRODUCTION OF DOCUMENTS

Pursuant to Federal Rules of Civil Procedure 26 and 34, Defendant Karine Jean-Pierre, in her
official capacity as White House Press Secretary, by and through her undersigned counsel, hereby
submits the following objections and responses to Plaintiffs’ Requests for the Production of
Documents (“RFPs”).

Obijections to Definitions and Instructions

1. Defendant objects to the definitions of “Content Modulation,” and the related term
“Misinformation,” including to the extent that Plaintiffs’ definition of “Content Modulation” covers
actions by Social Media Companies beyond those taken against content containing Misinformation
and against users posting content containing Misinformation (such as actions taken as to any post on
“efficacy of COVID-19 restrictions” or on “security of voting by mail”). For purposes of these
Responses and Objections, Defendant generally defines “Misinformation” in a manner consistent
with Plaintiffs’ definition of that term: “any form of speech . . . considered to be potentially or
actually incorrect, mistaken, false, misleading, lacking proper context, disfavored, having the

tendency to deceive or mislead . . . including but not limited to any content or speech considered by

1
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any federal official or employee or Social-Media Platform to be ‘misinformation,” ‘disinformation,’
‘malinformation,” ‘MDM,” *misinfo,” ‘disinfo,” or ‘malinfo.”” See RFP, Definition O. A broader
definition of “Content Modulation,” or “Misinformation,” would cover subject-matter that goes
beyond the scope of, and would thus not be relevant to, Plaintiffs’ claims.

2. Defendant objects to the definitions of CDC, CISA, DHS, HHS, NIAID, and White

House Communications Team to the extent those definitions include “any . . . agent,” “contractors”
and “any subordinate agency or entity” of those agencies on the ground that those definitions are
overbroad and may include persons and entities that are not under the supervision or control of any
Defendant.

3. Defendant objects to the definition of “document” to the extent it includes “documents
retained on personal devices and/or in personal email accounts or other personal accounts.”
Documents found on personal devices or within electronic personal accounts would not be in the
custody or control of any Defendant.

4. Defendant objects to the definition of “Social-Media Platform” as overbroad, because
it includes “any organization that provides a service for public users to disseminate . . . content . . .
to other users or the public,” along with any “contractors, or any other person . . . acting on behalf of
the Social-Media Platform . . . as well [as] subcontractors or entities used to conduct fact-checking
or any other activities relating to Content Modulation.” The Complaint contains no nonconclusory
allegation that Defendant communicated with each and every organization that allows users to
“disseminate . . . content” to other users, along with any persons or entities affiliated with those
organizations. Defendant will construe “Social-Media Platform” to encompass Facebook, Instagram,
Twitter, LinkedIn, and YouTube.

5. Defendant objects to the definition of “You” and “Your” as overbroad as it includes

“any officers, officials, employees, agents, staff members, contractors, or other(s) acting at the
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direction of Jennifer Rene Psaki, in her official capacity as Press Secretary, or at the direction of her
successor.” Such a definition is not proportional to the needs of the case to the extent it is interpreted
to extend beyond the White House Office of the Press Secretary, especially given the expedited,
abbreviated discovery process where Defendant has only a limited amount of time to conduct a
document search and produce responsive documents. Defendant has interpreted this request as
applying solely to the White House Office of the Press Secretary.

6. Defendant objects to Instruction 1. Plaintiffs cite to no authority requiring a recipient
of discovery requests to “describe the efforts [it has] made to locate . . . document[s]” that are not in

its custody and control “and identify who has control of the document and its location.”

7. Defendant objects to Instruction 2 to the extent it exceeds the requirements of F.R.C.P.
26(b)(6).
8. Defendant objects to Instruction 3. Plaintiffs cite to no authority indicating that, if

Defendant objects to a request on burden grounds, Defendant must “stat[e] the approximate number
of documents to be produced, the approximate number of person-hours to be incurred in the
identification, and the estimated cost of responding to the request.” Further, it is unclear how
Defendant could provide that type of information without conducting certain burdensome document
searches and reviews that Defendant sought to avoid through their objections. As required by the
Federal Rules of Civil Procedure, Defendant will “state with specificity the grounds for objecting to
the request [at issue], including the reasons” for the objection. F.R.C.P. 34(b)(2)(B).

9. Defendant objects to Instruction 5 to the extent it requires Defendant to produce
electronic documents “with all metadata and delivered in their original format.” Plaintiffs may
identify the precise categories of metadata they want Defendant’s productions to contain, and
Defendant can determine whether she can provide those categories of metadata without an undue

burden.
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10. Defendant objects to Instruction 6 to the extent that it requires Defendant to produce
documents in a format other than the format in which they are “kept in the usual course of business.”
F.R.C.P. 34 (b)(2)(E). Defendant objects to Instruction 6 to the extent that it requests the production
of all e-mail “forwards” for e-mails produced to Plaintiffs. That request may call for the production
of documents that are not found in Defendant’s e-mail files.

11. Defendant objects to Instruction 8, which applies these requests to the Office of the
White House Press Secretary from January 1, 2020, to the present, as unduly broad. Ms. Psaki served
as White House Press Secretary from January 20, 2021, until May 13, 2022, when Ms. Jean-Pierre
became White House Press Secretary. Defendant interprets these requests as applying to when Ms.
Psaki served as White House Press Secretary from January 20, 2021, through May 13, 2022, and Ms.
Jean-Pierre has served as White House Press Secretary until the date the requests were served, i.e.,
from May 13, 2022, to July 18, 2022. Anything else would be disproportional to the needs of the
case. Such disproportionality is further aggravated by the discovery burden being sought on White
House officials. See Cheney v. U.S. District Court, 542 U.S. 367, 385 (2004).

General Objections Applicable to All Requests

1. The general objections set forth below apply to each and every discovery request
discussed below. In asserting Defendant’s objections to specific discovery requests, Defendant may
assert an objection that is the same as, or substantially similar to, one or more of these objections.
Defendant may do so because the language of the discovery request itself may signal particular and
specific concerns that the discovery request at issue may be objectionable based on the grounds
stated. The fact that Defendant may specifically reference some of the objections described
immediately below in their objections to Plaintiffs’ individual requests, but not others from the same
list, does not indicate that Defendant has waived any of these objections as to any of Plaintiffs’

requests.
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2. Defendants respectfully maintain that discovery is inappropriate in a matter such as
this one challenging federal agency action. See generally Fla. Power & Light Co. v. Lorion, 470 U.S.
729, 743-44 (1985).

3. Defendant objects to Plaintiffs’ discovery requests to the extent that they seek (a)
attorney work product; (b) communications protected by the attorney-client privilege; (c) information
protected by the deliberative process privilege or law enforcement privilege; (d) material the
disclosure of which would violate legitimate privacy interests and expectations of persons not party
to this litigation; (e) information protected by any form of executive privilege; or (f) information
covered by any other applicable privilege or protection.

4. Defendant objects to these document requests seeking discovery from the White
House as unduly burdensome and disproportionate to the needs of the case. See generally Cheney,
542 U.S. at 367. Plaintiffs” discovery requests propounded on White House officials would create an
undue burden, distract them from their critical executive responsibilities, and violate the separation of
powers. See id. at 385. Further, Plaintiffs’ request for information from the White House is unduly
burdensome and disproportionate to the needs of the case when Plaintiffs have not first exhausted all
available opportunities to seek related information from other sources. See Order, Centro Presente,
No. 1:18-CV-10340 (D. Mass. May 15, 2019) (requiring the plaintiff to exhaust all discovery on
other defendants before considering whether there was a “continuing need for discovery sought on
the White House™); Cf. Karnoski v. Trump, 926 F.3d 1180, 1207 (9th Cir. 2019) (vacating “district
court's discovery orders because the district court did not fulfill its obligation ‘to explore other
avenues, short of forcing the Executive to invoke privilege’”) (quoting Cheney, 542 U.S. at 390)).

Moreover, to the extent the discovery seeks internal communications involving White House
personnel, it is inappropriate because it may have the effect of seeking information protected by the

presidential communications privilege, a “presumptive privilege” “fundamental to the operation of
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Government and inextricably rooted in the separation of powers under the Constitution” that attaches
to presidential communications. United States v. Nixon, 418 U.S. 683, 708 (1974). See In re Sealed
Case, 121 F.3d 729, 743-44 (D.C. Cir. 1997). Although the presidential communications privilege
can be overcome by showing a “specific need” in a criminal case, Judicial Watch, Inc. v. Dep’t of
Justice, 365 F.3d 1108, 1112 (D.C. Cir. 2004), the presumption against disclosure is even higher in
a civil case like this one. Am Historical Ass’n v. Nat’l Archives & Records Admin., 402 F. Supp. 2d
171, 181 (D.D.C. 2005). Such discovery violates the separation of powers and creates an undue
burden and distraction from those individuals’ critical executive responsibilities. See Cheney, 542
U.S. at 389.

5. Defendant objects to each Request to the extent it seeks documents that are not in the
custody or control of any Defendant.

6. Defendant objects to each Request to the extent it seeks all communications and
documents from each Defendant relating to the substantive topic identified in the Request. The parties
are currently involved in an expedited, abbreviated discovery process where Defendant has only a
limited amount of time to conduct a document search and produce responsive documents.

7. Defendant specifically reserves the right to make further objections as necessary to
the extent additional issues arise regarding the meaning of and/or information sought by Plaintiffs’
discovery requests.

Objections to Specific Requests for the Production of Documents

Request 1: Produce all Documents identified, referred to, or relied on in answering Plaintiffs’

Interrogatories to You, including all Communications identified in response to those Interrogatories.
Response: In addition to the foregoing general objections, Defendant objects to this Request as

vague because it is unclear what it means to “rel[y]” on a document, as compared to “referr[ing]” to a

document, in answering an Interrogatory. Defendant also objects to this Request to the extent it requests
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internal, deliberative documents, materials covered by the attorney client or work product privileges, or
other privileged materials, as the Request broadly seeks any and all documents relied on in responding.
Additionally, challenges to administrative agency action are ordinarily not subject to discovery.

Further, Defendant objects to this Request on the ground that any discovery on the White House
at this stage of the litigation is unduly burdensome and disproportionate to the needs of the case.
Plaintiffs have not exhausted all other avenues of discovery before seeking discovery on the White House.
See, e.g., Order, Centro Presente, No. 1:18-CV-10340 (D. Mass. May 15, 2019); Karnoski v. Trump,
926 F.3d at 1207 (9th Cir. 2019); Cheney, 542 U.S. at 390. Additionally, discovery propounded on
White House officials would create an undue burden, distract them from their critical executive
responsibilities, and violate the separation of powers. See Cheney, 542 U.S. at 385. Finally, Defendant
objects to this request to the extent it is directed to internal documents protected by the presidential
communications privilege or other executive privileges. See Nixon, 418 U.S. at 708. Because Plaintiffs
are not entitled to such documents, the request imposes a burden on Defendant to locate documents,
review them, and justify their withholdings that is disproportionate to the minimal benefit (if any) that
Plaintiffs might derive from the possibility of responsive, non-privileged documents. See Cheney, 542
U.S. at 3809.

Request 2: Produce all Communications with any Social-Media Platform relating to Misinformation
and/or Content Modulation.

Response: In addition to the foregoing general objections, Defendant objects to this Request
overbroad, unduly burdensome, and not proportional to the needs of this case. This Request calls for any
and all communications from Defendant or any employee or subordinate of Defendant, to any and all
Social-Media Platforms, even if those platforms are not at issue in the Complaint. Defendant cannot
conduct an exhaustive search to uncover all documents responsive to this Request, and process those

documents for production, under the current, abbreviated expedited discovery schedule. Defendant also
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understands this request to seek only communications between Defendant and third parties outside the
government. To the extent that this request seeks internal documents or records referring to such
communications, Defendant objects to the request as not proportional to the needs of the case, as it would
require an extensive search of internal records that would not be possible to complete in the expedited
period provided for current discovery. Defendant also objects to such a request to the extent it would seek
internal, deliberative documents discussing such communications, attorney client documents, or other
privileged materials relating to such communications. Additionally, challenges to administrative agency
action are ordinarily not subject to discovery.

Further, Defendant objects to this Request on the ground that any discovery on the White House
at this stage of the litigation is unduly burdensome and disproportionate to the needs of the case.
Plaintiffs have not exhausted all other avenues of discovery before seeking discovery on the White House.
See, e.g., Order, Centro Presente, No. 1:18-CV-10340 (D. Mass. May 15, 2019); Karnoski v. Trump,
926 F.3d at 1207 (9th Cir. 2019); Cheney, 542 U.S. at 390. Additionally, discovery propounded on
White House officials would create an undue burden, distract them from their critical executive
responsibilities, and violate the separation of powers. See Cheney, 542 U.S. at 385. Finally, Defendant
objects to this request to the extent it is directed to internal documents protected by the presidential
communications privilege or other executive privileges. See Nixon, 418 U.S. at 708. Because Plaintiffs
are not entitled to such documents, the request imposes a burden on Defendant to locate documents,
review them, and justify their withholdings that is disproportionate to the minimal benefit (if any) that
Plaintiffs might derive from the possibility of responsive, non-privileged documents. See Cheney, 542
U.S. at 389.

Request 3: Produce all Communications with any Social-Media Platform that contain any of
the Search Terms.

Response: In addition to the foregoing general objections, Defendant objects to this Request as



Case 3:22-cv-01213-TAD-KDM Document 71-10 Filed 08/31/22 Page 9 of 20 PagelD #:
2986
unduly burdensome, overbroad, and not proportional to the needs of this case. This Request calls for any
and all specified documents from Defendant or any employee or subordinate of Defendant. Defendant
cannot conduct an exhaustive search to uncover all documents responsive to this Request, and process
those documents for production, under the current, abbreviated expedited discovery schedule.
Furthermore, this Request covers documents that are not relevant to Plaintiffs’ claims and that do not fall
within scope of discovery authorized by the Court. The Court authorized the service of discovery requests
concerning “the identity of federal officials who have been and are communicating with social-media
platforms about [misinformation and] any censorship or suppression of speech on social media, including
the nature and content of those communications.” ECF No. 34 at 13. This Request, however, would
require the production of any document that contains any of Plaintiffs’ Search Terms, regardless of
whether that document pertains to content moderation with respect to misinformation on social media
platforms. Plaintiffs’ Search Terms include many broad terms that could be found in e-mails that have

11

nothing to do with misinformation, such as “election,” “antitrust,” and “Kennedy.” Defendant also
understand this Request to seek only communications between Defendant and third parties outside the
government. To the extent that this Request seeks internal documents or records referring to such
communications, Defendant objects to the request as not proportional to the needs of the case, as it would
require an extensive search of internal records that would not be possible to complete in the expedited
period provided for current discovery. Defendant also objects to this Request to the extent it seeks internal,
deliberative documents discussing such communications, attorney client documents, or other privileged
materials relating to such communications. Additionally, challenges to administrative agency action are
ordinarily not subject to discovery.

Further, Defendant objects to this Request on the ground that any discovery on the White House

at this stage of the litigation is unduly burdensome and disproportionate to the needs of the case.

Plaintiffs have not exhausted all other avenues of discovery before seeking discovery on the White House.
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See, e.g., Order, Centro Presente, No. 1:18-CV-10340 (D. Mass. May 15, 2019); Karnoski v. Trump,
926 F.3d at 1207 (9th Cir. 2019); Cheney, 542 U.S. at 390. Additionally, discovery propounded on
White House officials would create an undue burden, distract them from their critical executive
responsibilities, and violate the separation of powers. See Cheney, 542 U.S. at 385. Finally, Defendant
objects to this request to the extent it is directed to internal documents protected by the presidential
communications privilege or other executive privileges. See Nixon, 418 U.S. at 708. Because Plaintiffs
are not entitled to such documents, the request imposes a burden on Defendant to locate documents,
review them, and justify their withholdings that is disproportionate to the minimal benefit (if any) that
Plaintiffs might derive from the possibility of responsive, non-privileged documents. See Cheney, 542
U.S. at 3809.

Request 4: Produce organizational charts of any Social-Media Platform that identify the persons with
whom You communicate relating to Misinformation and/or Content Modulation.

Response: In addition to the foregoing general objections, Defendant objects to this Request to
the extent it seeks organizational charts for third party Social-Media Platforms that would not ordinarily
be kept by Defendant in the ordinary course of business. Accordingly, this Request would not be
proportional to the needs of the case, particularly in light of the Court’s order permitting Plaintiffs to seek
such information directly from the third parties themselves. Defendant also objects to this Request
because it calls for documents that are not relevant to Plaintiffs’ claims and that do not fall within the
scope of discovery authorized by the Court. The Court authorized the service of discovery requests
concerning “the identity of federal officials who have been and are communicating with social-media
platforms about [misinformation and] any censorship or suppression of speech on social media, including
the nature and content of those communications.” ECF No. 34 at 13. The organizational charts identified
in this Request would not identify any “federal officials” who have been “communicating with social-

media platforms” about misinformation, nor would it describe the contents of those communications.

10
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Additionally, challenges to administrative agency action are ordinarily not subject to discovery.

Further, Defendant objects to this Request on the ground that any discovery on the White House

at this stage of the litigation is unduly burdensome and disproportionate to the needs of the case.
Plaintiffs have not exhausted all other avenues of discovery before seeking discovery on the White House.
See, e.g., Order, Centro Presente, No. 1:18-CV-10340 (D. Mass. May 15, 2019); Karnoski v. Trump,
926 F.3d at 1207 (9th Cir. 2019); Cheney, 542 U.S. at 390. Additionally, discovery propounded on
White House officials would create an undue burden, distract them from their critical executive
responsibilities, and violate the separation of powers. See Cheney, 542 U.S. at 385. Finally, Defendant
objects to this request to the extent it is directed to internal documents protected by the presidential
communications privilege or other executive privileges. See Nixon, 418 U.S. at 708. Because Plaintiffs
are not entitled to such documents, the request imposes a burden on Defendant to locate documents,
review them, and justify their withholdings that is disproportionate to the minimal benefit (if any) that
Plaintiffs might derive from the possibility of responsive, non-privileged documents. See Cheney, 542
U.S. at 3809.
Request 5: Produce all Documents and Communications relating to any communication or
coordination between Social-Media Platform and any “member of our senior staff” and/or “member
of our COVID-19 team,” who are “in regular touch with ... social media platforms,” as You stated at
a White House press briefing on or around July 15, 2021.

Response: In addition to the foregoing general objections, Defendant objects to this Request as
vague because it relies on a characterization of a statement made by an individual no longer in
government, and the statement does not specify the individuals at issue or the specific communications
referenced. Defendant further objects to this Request as unduly burdensome and not proportional to the
needs of the case. This Request calls for any and all specified documents from Defendant or any employee

or subordinate of Defendant. To conduct an exhaustive search to uncover all documents responsive to

11
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this Request, and process those documents for production, under the current, abbreviated expedited
discovery schedule would be impractical, unduly burdensome, and disproportionate to the needs of the
case. Defendant also objects to this Request as overbroad because it calls for documents that are not
relevant to Plaintiffs’ claims and that do not fall within scope of discovery authorized by the Court. The
Court authorized the service of discovery requests concerning “the identity of federal officials who have
been and are communicating with social-media platforms about [misinformation and] any censorship or
suppression of speech on social media, including the nature and content of those communications.” ECF
No. 34 at 13. This Request appears to call for communications with Social-Media Platforms regardless
of whether they pertain to content moderation with respect to misinformation. Defendant also objects to
this Request to the extent it seeks internal, deliberative documents discussing such communications,
attorney client documents, or other privileged materials relating to such communications. Additionally,
challenges to administrative agency action are ordinarily not subject to discovery.

Further, Defendant objects to this Request on the ground that any discovery on the White House
at this stage of the litigation is unduly burdensome and disproportionate to the needs of the case.
Plaintiffs have not exhausted all other avenues of discovery before seeking discovery on the White House.
See, e.g., Order, Centro Presente, No. 1:18-CV-10340 (D. Mass. May 15, 2019); Karnoski v. Trump,
926 F.3d at 1207 (9th Cir. 2019); Cheney, 542 U.S. at 390. Additionally, discovery propounded on
White House officials would create an undue burden, distract them from their critical executive
responsibilities, and violate the separation of powers. See Cheney, 542 U.S. at 385. Finally, Defendant
objects to this request to the extent it is directed to internal documents protected by the presidential
communications privilege or other executive privileges. See Nixon, 418 U.S. at 708. Because Plaintiffs
are not entitled to such documents, the request imposes a burden on Defendant to locate documents,
review them, and justify their withholdings that is disproportionate to the minimal benefit (if any) that

Plaintiffs might derive from the possibility of responsive, non-privileged documents. See Cheney, 542

12
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U.S. at 389.
Request 6: Produce all Communications with any Social-Media Platform involving any member of
the White House Communications Team that relate to Misinformation and/or Content Modulation.

Response: In addition to the foregoing general objections, Defendant objects to this Request
because it seeks documents that are not in the Defendant’s custody or control as White House Press
Secretary, namely, all Communications with any Social-Media Platform involving any member of the
White House Communications Team, which Plaintiffs define to include “any person with an email
domain of @who.eop.gov.” Defendant further objects to this Request as unduly burdensome and not
proportional to the needs of the case. This Request calls for any and all specified documents from any
person with an email domain of @who.eop.gov. Even if all of those documents were in Defendant’s
custody or control, it would be impractical, unduly burdensome, and disproportionate to the needs of the
case for Defendant to conduct an exhaustive search to uncover all documents responsive to this Request,
and process those documents for production, under the current, abbreviated expedited discovery schedule.
Defendant also understands this Request to seek only communications between Defendant and third
parties outside the government. To the extent that this Request seeks internal documents or records
referring to such communications, the Request would be even more disproportional to the needs of the
case, as it would require an extensive search of internal records that would not be possible to complete in
the expedited period provided for current discovery. Defendant also objects to this Request to the extent
it seeks internal, deliberative documents discussing such communications, attorney client documents, or
other privileged materials relating to such communications. Additionally, challenges to administrative
agency action are ordinarily not subject to discovery.

Further, Defendant objects to this Request on the ground that any discovery on the White House
at this stage of the litigation is unduly burdensome and disproportionate to the needs of the case.

Plaintiffs have not exhausted all other avenues of discovery before seeking discovery on the White House.

13
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See, e.g., Order, Centro Presente, No. 1:18-CV-10340 (D. Mass. May 15, 2019); Karnoski v. Trump,
926 F.3d at 1207 (9th Cir. 2019); Cheney, 542 U.S. at 390. Additionally, discovery propounded on
White House officials would create an undue burden, distract them from their critical executive
responsibilities, and violate the separation of powers. See Cheney, 542 U.S. at 385. Finally, Defendant
objects to this request to the extent it is directed to internal documents protected by the presidential
communications privilege or other executive privileges. See Nixon, 418 U.S. at 708. Because Plaintiffs
are not entitled to such documents, the request imposes a burden on Defendant to locate documents,
review them, and justify their withholdings that is disproportionate to the minimal benefit (if any) that
Plaintiffs might derive from the possibility of responsive, non-privileged documents. See Cheney, 542
U.S. at 389.

Request 7: Produce all Communications with any Social-Media Platform that relate to the “12 people
who are producing 65 percent of the anti-vaccine misinformation on social-media platforms,” as You
stated at a White House press briefing on or around July 15, 2021.

Response: In addition to the foregoing general objections, Defendant objects to this Request as
vague because it relies on a characterization of a statement made by an individual no longer in
government, and the statement does not specify the individuals at issue or the specific communications
referenced. Defendant further objects to this Request as unduly burdensome and not proportional to the
needs of the case. This Request calls for any and all specified documents from Defendant or any employee
or subordinate of Defendant. To conduct an exhaustive search to uncover all documents responsive to
this Request, and process those documents for production, under the current, abbreviated expedited
discovery schedule would be impractical, unduly burdensome, and disproportionate to the needs of the
case. Defendant also objects to this Request as overbroad because it calls for documents that are not
relevant to Plaintiffs’ claims and that do not fall within scope of discovery authorized by the Court. The

Court authorized the service of discovery requests concerning “the identity of federal officials who have
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been and are communicating with social-media platforms about [misinformation and] any censorship or
suppression of speech on social media, including the nature and content of those communications.” ECF
No. 34 at 13. This Request appears to call for communications with Social-Media Platforms regardless
of whether they pertain to content moderation with respect to misinformation. Defendant also objects to
this Request to the extent it seeks internal, deliberative documents discussing such communications,
attorney client documents, or other privileged materials relating to such communications. Additionally,
challenges to administrative agency action are ordinarily not subject to discovery.

Further, Defendant objects to this Request on the ground that any discovery on the White House
at this stage of the litigation is unduly burdensome and disproportionate to the needs of the case.
Plaintiffs have not exhausted all other avenues of discovery before seeking discovery on the White House.
See, e.g., Order, Centro Presente, No. 1:18-CV-10340 (D. Mass. May 15, 2019); Karnoski v. Trump,
926 F.3d at 1207 (9th Cir. 2019); Cheney, 542 U.S. at 390. Additionally, discovery propounded on
White House officials would create an undue burden, distract them from their critical executive
responsibilities, and violate the separation of powers. See Cheney, 542 U.S. at 385. Finally, Defendant
objects to this request to the extent it is directed to internal documents protected by the presidential
communications privilege or other executive privileges. See Nixon, 418 U.S. at 708. Because Plaintiffs
are not entitled to such documents, the request imposes a burden on Defendant to locate documents,
review them, and justify their withholdings that is disproportionate to the minimal benefit (if any) that
Plaintiffs might derive from the possibility of responsive, non-privileged documents. See Cheney, 542
U.S. at 389.

Request 8: Produce all Documents and Communications with any Social-Media Platforms that You
“engage with ... regularly” that relate to “what [Y]our asks are” to such Social-Media Platform(s), as
You stated at the White House press briefing on or around July 15, 2021.

Response: In addition to the foregoing general objections, Defendant objects to this Request as
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vague because it relies on a characterization of a statement made by an individual no longer in
government, and the statement does not specify the individuals at issue or the specific communications
referenced. Defendant further objects to this Request as unduly burdensome and not proportional to the
needs of the case. This Request calls for any and all specified documents from Defendant or any employee
or subordinate of Defendant. To conduct an exhaustive search to uncover all documents responsive to
this Request, and process those documents for production, under the current, abbreviated expedited
discovery schedule would be impractical, unduly burdensome, and disproportionate to the needs of the
case. Defendant also objects to this Request as overbroad because it calls for documents that are not
relevant to Plaintiffs’ claims and that do not fall within scope of discovery authorized by the Court. The
Court authorized the service of discovery requests concerning “the identity of federal officials who have
been and are communicating with social-media platforms about [misinformation and] any censorship or
suppression of speech on social media, including the nature and content of those communications.” ECF
No. 34 at 13. This Request appears to call for communications with Social-Media Platforms regardless
of whether they pertain to content moderation with respect to misinformation. Defendant also objects to
this Request to the extent it seeks internal, deliberative documents discussing such communications,
attorney client documents, or other privileged materials relating to such communications. Additionally,
challenges to administrative agency action are ordinarily not subject to discovery.

Further, Defendant objects to this Request on the ground that any discovery on the White House
at this stage of the litigation is unduly burdensome and disproportionate to the needs of the case.
Plaintiffs have not exhausted all other avenues of discovery before seeking discovery on the White House.
See, e.g., Order, Centro Presente, No. 1:18-CV-10340 (D. Mass. May 15, 2019); Karnoski v. Trump,
926 F.3d at 1207 (9th Cir. 2019); Cheney, 542 U.S. at 390. Additionally, discovery propounded on
White House officials would create an undue burden, distract them from their critical executive

responsibilities, and violate the separation of powers. See Cheney, 542 U.S. at 385. Finally, Defendant
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objects to this request to the extent it is directed to internal documents protected by the presidential
communications privilege or other executive privileges. See Nixon, 418 U.S. at 708. Because Plaintiffs
are not entitled to such documents, the request imposes a burden on Defendant to locate documents,
review them, and justify their withholdings that is disproportionate to the minimal benefit (if any) that
Plaintiffs might derive from the possibility of responsive, non-privileged documents. See Cheney, 542
U.S. at 389.
Request 9: Produce all Documents and Communications relating to any “government experts” who
have “partnered with” Facebook or any Social-Media Platform to address Misinformation and/or
Content Modulation.

Response: In addition to the foregoing general objections, Defendant objects to this Request as
vague because it relies on a characterization of statement made by a third-party outside of government,
and the statement does not specify the individuals at issue or the specific communications referenced.
Defendant further objects to this Request as unduly burdensome and not proportional to the needs of the
case. This Request calls for any and all specified documents from Defendant or any employee or
subordinate of Defendant. To conduct an exhaustive search to uncover all documents responsive to this
Request, and process those documents for production, under the current, abbreviated expedited discovery
schedule would be impractical, unduly burdensome, and disproportionate to the needs of the case.
Defendant also objects to this Request as overbroad because it calls for documents that are not relevant
to Plaintiffs’ claims and that do not fall within scope of discovery authorized by the Court. The Court
authorized the service of discovery requests concerning “the identity of federal officials who have been
and are communicating with social-media platforms about [misinformation and] any censorship or
suppression of speech on social media, including the nature and content of those communications.” ECF
No. 34 at 13. This Request appears to call for communications with Social-Media Platforms regardless

of whether they pertain to content moderation with respect to misinformation. Defendant also objects to
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this Request to the extent it seeks internal, deliberative documents discussing such communications,
attorney client documents, or other privileged materials relating to such communications. Additionally,
challenges to administrative agency action are ordinarily not subject to discovery.

Further, Defendant objects to this Request on the ground that any discovery on the White House

at this stage of the litigation is unduly burdensome and disproportionate to the needs of the case.
Plaintiffs have not exhausted all other avenues of discovery before seeking discovery on the White House.
See, e.g., Order, Centro Presente, No. 1:18-CV-10340 (D. Mass. May 15, 2019); Karnoski v. Trump,
926 F.3d at 1207 (9th Cir. 2019); Cheney, 542 U.S. at 390. Additionally, discovery propounded on
White House officials would create an undue burden, distract them from their critical executive
responsibilities, and violate the separation of powers. See Cheney, 542 U.S. at 385. Finally, Defendant
objects to this request to the extent it is directed to internal documents protected by the presidential
communications privilege or other executive privileges. See Nixon, 418 U.S. at 708. Because Plaintiffs
are not entitled to such documents, the request imposes a burden on Defendant to locate documents,
review them, and justify their withholdings that is disproportionate to the minimal benefit (if any) that
Plaintiffs might derive from the possibility of responsive, non-privileged documents. See Cheney, 542
U.S. at 3809.
Request 10: Produce all Documents and Communications relating to Your claim that federal officials
“engage[] regularly with all social media platforms about steps that can be taken” to address
Misinformation on social media, which engagement “has continued, and ... will continue,” as You
stated at the April 25, 2022 White House press briefing.

Response In addition to the foregoing general objections, Defendant objects to this Request as
vague because it relies on a characterization of statement made by a third-party outside of government,
and the statement does not specify the individuals at issue or the specific communications referenced.

Defendant further object to this Request as unduly burdensome and not proportional to the needs of the
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case. This Request calls for any and all specified documents from Defendant or any employee or
subordinate of Defendant. To conduct an exhaustive search to uncover all documents responsive to this
Request, and process those documents for production, under the current, abbreviated expedited discovery
schedule would be impractical, unduly burdensome, and disproportionate to the needs of the case.
Defendant also objects to this Request as overbroad because it calls for documents that are not relevant
to Plaintiffs” claims and that do not fall within scope of discovery authorized by the Court. The Court
authorized the service of discovery requests concerning “the identity of federal officials who have been
and are communicating with social-media platforms about [misinformation and] any censorship or
suppression of speech on social media, including the nature and content of those communications.” ECF
No. 34 at 13. This Request appears to call for communications with Social-Media Platforms regardless
of whether they pertain to content moderation with respect to misinformation. Defendant also object to
this Request to the extent it seeks internal, deliberative documents discussing such communications,
attorney client documents, or other privileged materials relating to such communications. Additionally,
challenges to administrative agency action are ordinarily not subject to discovery.

Further, Defendant objects to this Request on the ground that any discovery on the White House
at this stage of the litigation is unduly burdensome and disproportionate to the needs of the case.
Plaintiffs have not exhausted all other avenues of discovery before seeking discovery on the White House.
See, e.g., Order, Centro Presente, No. 1:18-CV-10340 (D. Mass. May 15, 2019); Karnoski v. Trump,
926 F.3d at 1207 (9th Cir. 2019); Cheney, 542 U.S. at 390. Additionally, discovery propounded on
White House officials would create an undue burden, distract them from their critical executive
responsibilities, and violate the separation of powers. See Cheney, 542 U.S. at 385. Finally, Defendant
objects to this request to the extent it is directed to internal documents protected by the presidential
communications privilege or other executive privileges. See Nixon, 418 U.S. at 708. Because Plaintiffs

are not entitled to such documents, the request imposes a burden on Defendant to locate documents,
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review them, and justify their withholdings that is disproportionate to the minimal benefit (if any) that

Plaintiffs might derive from the possibility of responsive, non-privileged documents. See Cheney, 542

U.S. at 389.

Dated: August 17, 2022

Respectfully submitted,

BRIAN M. BOYNTON
Principal Deputy Assistant Attorney General

ERIC WOMACK
Assistant Director, Federal Programs Branch

/s/ Kuntal Cholera

KYLA SNOW
INDRANEEL SUR
KUNTAL CHOLERA
Trial Attorneys

U.S. Department of Justice
Civil Division, Federal Programs Branch
1100 L. Street, NW
Washington D.C. 20005
Kyla.Snow@usdoj.gov
Indraneel.Sur@usdoj.gov
Kuntal.Cholera@usdoj.gov

Attorneys for Defendants
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

The State of Missouri and the State of
Louisiana,

Plaintiffs,

V. Civil Action No. 22-cv-1213

President Joseph R. Biden, Jr., in his official
capacity as President of the United States of

America, et. al.,

Defendants.

DEFENDANTS DR. ANTHONY FAUCI’S AND THE NATIONAL INSTITUTE
OF ALLERGY AND INFECTION DISEASES’ OBJECTIONS TO
PLAINTIFFS’ REQUESTS FOR THE PRODUCTION OF DOCUMENTS
Pursuant to Federal Rules of Civil Procedure 26 and 34, Defendants Dr. Anthony Fauci, in
his official capacity as Director of the National Institute of Allergy and Infectious Diseases, and the
National Institute of Allergy and Infectious Diseases (collectively, “Defendants™), by and through
their undersigned counsel, hereby submit the following objections to Plaintiffs’ Requests for the

Production of Documents (“RFPs”).

Obijections to Definitions and Instructions

1. Defendants object to the definitions of “Content Modulation,” and the related term
“Misinformation,” including to the extent that Plaintiffs’ definition of “Content Modulation” covers
actions by Social Media Companies beyond those taken against content containing Misinformation
and against users posting content containing Misinformation (such as actions taken as to any post on

“efficacy of COVID-19 restrictions” or on “security of voting by mail”). For purposes of these

! To the extent this request seeks information from Dr. Fauci in his role as Chief Medical Advisor to
the President, Defendants aver that they are unaware of any separate White House e-mail account
belonging to Dr. Fauci, and further aver that, to their understanding, Dr. Fauci’s direct reports and
staff are affiliated with the National Institute of Allergy and Infectious Diseases.

1
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Responses and Objections, Defendants generally define “Misinformation” in a manner consistent
with Plaintiffs’ definition of that term: “any form of speech . . . considered to be potentially or
actually incorrect, mistaken, false, misleading, lacking proper context, disfavored, having the
tendency to deceive or mislead . . . including but not limited to any content or speech considered by
any federal official or employee or Social-Media Platform to be ‘misinformation,” “‘disinformation,’
‘malinformation,” ‘MDM,” ‘misinfo,” ‘disinfo,” or ‘malinfo.”” See RFP, Definition O. A broader
definition of “Content Modulation,” or “Misinformation,” would cover subject-matter that goes
beyond the scope of, and would thus not be relevant to, Plaintiffs’ claims.

2. Defendants object to the definitions of CDC, CISA, DHS, HHS, NIAID, and White

77

House Communications Team to the extent those definitions include “any . . . agent,” “contractors,”
“divisions, agencies, boards, employees, contractors, and any subordinate agency or entity” of those
agencies on the ground that those definitions are overbroad and may include persons and entities that
are not under the supervision or control of any Defendant.

3. Defendants object to the definition of “document” to the extent it includes “documents
retained on personal devices and/or in personal email accounts or other personal accounts.”
Documents found on personal devices or within electronic personal accounts would not be in the
custody or control of any Defendant.

4. Defendants object to the definition of “Social-Media Platform” as overbroad, because
it includes “any organization that provides a service for public users to disseminate . . . content . . .
to other users or the public,” along with any “contractors, or any other person . . . acting on behalf of
the Social-Media Platform . . . as well [as] subcontractors or entities used to conduct fact-checking
or any other activities relating to Content Modulation.” The Complaint contains no nonconclusory

allegation that Defendants communicated with each and every organization that allows users to

“disseminate . . . content” to other users, along with any persons or entities affiliated with those
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organizations. Defendants will construe “Social-Media Platform” to encompass Facebook,
Instagram, Twitter, LinkedIn, and YouTube.

5. Defendants object to the definition of “You” an “Your” as overbroad as it includes
“any officers, officials, employees, agents, staff members, contractors, and other(s)” acting at the
direction, or on behalf, of Dr. Fauci or the NIAID. Such a definition is not proportional to the needs
of the case, especially given the expedited, abbreviated discovery process where Defendants have
only a limited amount of time to conduct a document search and produce responsive documents.
Defendants interpret this request as applying solely to the named Defendants.

6. Defendants object to Instruction 1. Plaintiffs cite to no authority requiring a recipient
of discovery requests to “describe the efforts [it has] made to locate . . . document[s]” that are not in

its custody and control “and identify who has control of the document and its location.”

7. Defendants object to Instruction 2 to the extent it exceeds the requirements of F.R.C.P.
26(b)(6).
8. Defendants object to Instruction 3. Plaintiffs cite to no authority indicating that, if

Defendants object to a request on burden grounds, Defendants must “stat[e] the approximate number
of documents to be produced, the approximate number of person-hours to be incurred in the
identification, and the estimated cost of responding to the request.” Further, it is unclear how
Defendants could provide that type of information without conducting certain burdensome document
searches and reviews that Defendants sought to avoid through their objections. As required by the
Federal Rules of Civil Procedure, Defendants will “state with specificity the grounds for objecting to
the request [at issue], including the reasons” for the objection. F.R.C.P. 34(b)(2)(B).

9. Defendants object to Instruction 5 as unduly burdensome to the extent it requires
Defendants to produce electronic documents “with all metadata and delivered in their original

format.” Plaintiffs may identify the precise categories of metadata they believe they require to
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adequately litigate their claims, and the parties may then meet-and-confer over the issue.

10. Defendants object to Instruction 6 to the extent that it requires Defendants to produce
documents in a format other than the format in which they are “kept in the usual course of business.”
F.R.C.P. 34 (b)(2)(E). Defendants object to Instruction 6 to the extent that it requests the production
of all e-mail “forwards” for e-mails produced to Plaintiffs. That request may call for the production
of documents that are not found in the e-mail files of the relevant custodians used by Defendants.

11. Defendants object to the Instruction in the introductory paragraph calling on
Defendants to produce documents responsive to Plaintiffs’ Requests by August 17, 2022. Defendants
will make rolling productions, consisting of the documents Defendants have agreed to produce
herein, starting on August 17, 2022 and will endeavor to complete those productions on or before
August 25, 2022.

Objections Applicable to All Requests

1. The general objections set forth below apply to each and every discovery request
discussed below. In asserting Defendant’s objections to specific discovery requests, Defendants may
assert an objection that is the same as, or substantially similar to, one or more of these objections.
Defendants may do so because the language of the discovery request itself may signal particular and
specific concerns that the discovery request at issue may be objectionable based on the grounds
stated. The fact that Defendants may specifically reference some of the objections described
immediately below in their objections to Plaintiffs’ individual requests, but not others from the same
list, does not indicate that Defendants have waived any of these objections as to any of Plaintiffs’
requests.

2. Defendants respectfully maintain that discovery is inappropriate in a matter such as
this one challenging federal agency action. See generally Fla. Power & Light Co. v. Lorion, 470 U.S.

729, 743-44 (1985). Challenges to administrative agency action are ordinarily not subject to
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discovery. See id.

3. Defendants object to Plaintiffs’ discovery requests to the extent that they seek (a)
attorney work product; (b) communications protected by the attorney-client privilege; (c) information
protected by the deliberative process privilege or law enforcement privilege; (d) material the
disclosure of which would violate legitimate privacy interests and expectations of persons not party
to this litigation; (e) information protected by any form of executive privilege; or (f) information
covered by any other applicable privilege or protection.

4. Defendants object to each Request to the extent it seeks documents that are not in the
custody or control of any Defendant.

5. Defendants object to each Request to the extent it seeks all communications and
documents from each Defendant relating to the substantive topic identified in the Request. The parties
are currently involved in an expedited, abbreviated discovery process where Defendants have only a
limited amount of time to conduct a document search and produce responsive documents. Defendants
will only produce non-privileged, responsive documents that it expressly agrees to produce herein,
so long as those documents are found in the files collected from a reasonable set of custodians and
contain one or more reasonable search terms.

6. Defendants specifically reserve the right to make further objections as necessary to
the extent additional issues arise regarding the meaning of and/or information sought by Plaintiffs’
discovery requests.

Objections to Specific Requests for the Production of Documents

Request 1: Produce all Documents identified, referred to, or relied on in answering Plaintiffs’
Interrogatories to You, including but not limited to all Communications identified in response to those
Interrogatories.

Response: In addition to the foregoing general objections, Defendants object to this Request as
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vague because it is unclear what it means to “rel[y]” on a document, as compared to “referr[ing]” to a

document, in answering an Interrogatory. Defendants also object to this Request to the extent it requests

internal, deliberative documents, materials covered by the attorney client or work product privileges, or

other privileged materials, as the Request broadly seeks any and all documents relied on in responding.

Subject to this objection, Defendants will produce non-privileged documents expressly identified
in Defendants’ answers to the Interrogatories.

Request 2: Produce all Communications with any Social-Media Platform relating to Misinformation
and/or Content Modulation.

Response: In addition to the foregoing general objections, Defendants object to this Request as
overbroad, unduly burdensome, and not proportional to the needs of this case. This Request calls for any
and all communications from any Defendant or any employee or subordinate of any Defendant, to any
and all Social-Media Platforms, even if those platforms are not at issue in the Complaint. Defendants
cannot conduct an exhaustive search to uncover all documents responsive to this Request, and process
those documents for production, under the current, abbreviated expedited discovery schedule. Defendants
also understand this request to seek only communications between Defendants and third parties outside
the government. Further, to the extent this Request seeks any purely internal documents or records,
Defendants object to the Request as not proportional to the needs of the case, as it would require an
extensive search of internal records that would not be possible to complete in the expedited period
provided for current discovery and would be unnecessary in light of the external documents Defendants
have agreed to produce. Defendants also object to this Request to the extent it seeks documents protected
by the deliberative process privilege, attorney-client privilege, law enforcement privilege, a statutory
national security privilege, or any other applicable privilege.

Subject to the foregoing objections, Defendants will produce non-privileged e-mail

communications between Defendants and employees of Facebook, Twitter, LinkedIn, Instagram, and
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consisting of e-mail files that (i) are collected from custodians who, having been identified through
Defendants’ internal inquiry, are believed to have communicated with employees of the Social-Media
Platforms (the “Custodial Social Media E-mails”),? and (ii) contain one or more of Plaintiffs’ Search
Terms.

Request 3: Produce all Communications with any Social-Media Platform that contain any of the
Search Terms.

Response: In addition to the foregoing general objections, Defendants object to this Request as
unduly burdensome, overbroad, and not proportional to the needs of this case. This Request calls for any
and all specified documents from any Defendant or any employee or subordinate of any Defendant. To
conduct an exhaustive search to uncover all documents responsive to this Request, and process those
documents for production, under the current, abbreviated expedited discovery schedule would be
impractical, unduly burdensome, and disproportionate to the needs of the case. Furthermore, this Request
covers documents that are not relevant to Plaintiffs” claims and that do not fall within scope of discovery
authorized by the Court. The Court authorized the service of discovery requests concerning “the identity
of federal officials who have been and are communicating with social-media platforms about
[misinformation and] any censorship or suppression of speech on social media, including the nature and
content of those communications.” ECF No. 34 at 13. This Request, however, would require the
production of any document that contains any of Plaintiffs’ Search Terms, regardless of whether that
document pertains to Misinformation. Plaintiffs’ Search Terms include many broad terms that could be

found in e-mails that have nothing to do with misinformation, such as “election,” *antitrust,” and

2 Defendants collected, from those custodians, e-mail correspondence with Social-Media Platform
employees who had e-mail addresses with the domain names of @meta.com, @fb.com,
@facebook.com, @twitter.com, @instagram.com, @linkedin.com, @youtube.com,

@microsoft.com, and @google.com.
7
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“Kennedy.” Defendants also understand this Request to seek only communications between Defendants
and third parties outside the government. Further, to the extent this Request seeks any purely internal
documents or records, Defendants object to the Request as not proportional to the needs of the case, as it
would require an extensive search of internal records that would not be possible to complete in the
expedited period provided for current discovery and would be unnecessary in light of the external
documents Defendants have agreed to produce. Defendants also object to this Request to the extent it
seeks documents protected by the deliberative process privilege, attorney-client privilege, law
enforcement privilege, a statutory national security privilege, or any other applicable privilege.

Subject to the foregoing objection, Defendants will produce non-privileged e-mail

communications between Defendants and employees of the Social-Media Platforms concerning
Misinformation that can be located within a review population consisting of Custodial Social Media E-
mails that contain one or more of Plaintiffs’ Search Terms.
Request 4: Produce organizational charts of any office or group, including HHS leadership, NIAID
leadership, CDC leadership, any communications teams, advisory board, working groups, task forces,
“analytic exchange,” or other group that has communicated or is communicating with any Social-
Media Platform relating to Misinformation and/or Content Modulation.

Response: In addition to the foregoing general objections, Defendants object to this Request as
vague because it does not define what constitutes a “communications team,” an “advisory board,” a
“working group,” “task force,” or a “group.” Defendants also object to this Request as overbroad because
it calls for documents that are not relevant to Plaintiffs’ claims and that do not fall within scope of
discovery authorized by the Court. The Court authorized the service of discovery requests concerning
“the identity of federal officials who have been and are communicating with social-media platforms about
[misinformation and] any censorship or suppression of speech on social media, including the nature and

content of those communications.” ECF No. 34 at 13. The organizational charts identified in this Request
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about misinformation; e.g., by identifying other persons who simply fall within the same organizational
structure.

Request 5: Produce organizational charts of any Social-Media Platform that identify any person(s)
You communicate with or have communicated with relating to Misinformation and/or Content
Modulation.

Response: In addition to the foregoing general objections, Defendants object to this Request

because Defendants do not, in their ordinary course of business, maintain any organizational charts for
third party Social-Media Platforms. Accordingly, this Request would not be proportional to the needs of
the case, particularly in light of the Court’s order permitting Plaintiffs to seek such information directly
from the third parties themselves. Defendants also object to this Request because it calls for documents
that are not relevant to Plaintiffs’ claims and that do not fall within scope of discovery authorized by the
Court. The Court authorized the service of discovery requests concerning “the identity of federal officials
who have been and are communicating with social-media platforms about [misinformation and] any
censorship or suppression of speech on social media, including the nature and content of those
communications.” ECF No. 34 at 13. The organizational charts identified in this Request would not
identify any “federal officials” who have been “communicating with social-media platforms” about
misinformation, nor would it describe the contents of those communications.
Request 6: Produce all Documents and Communications relating to any coordination between Social-
Media Platform and any “member of our senior staff” and/or “member of our COVID-19 team,” who
are “in regular touch with ... social media platforms,” as Jennifer Psaki stated at a White House press
briefing on or around July 15, 2021.

Response: In addition to the foregoing general objections, Defendants object to this Request as

vague because it relies on a characterization of a statement made by an individual other than Dr. Fauci or
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an employee of NIAID, and the statement does not specify the individuals at issue or the specific
communications referenced. Defendants further object to this Request as unduly burdensome and not
proportional to the needs of the case. This Request calls for any and all specified documents from any
Defendant or any employee or subordinate of any Defendant. To conduct an exhaustive search to uncover
all documents responsive to this Request, and process those documents for production, under the current,
abbreviated expedited discovery schedule would be impractical, unduly burdensome, and
disproportionate to the needs of the case. Defendants also object to this Request as overbroad because it
calls for documents that are not relevant to Plaintiffs’ claims and that do not fall within scope of discovery
authorized by the Court. The Court authorized the service of discovery requests concerning “the identity
of federal officials who have been and are communicating with social-media platforms about
[misinformation and] any censorship or suppression of speech on social media, including the nature and
content of those communications.” ECF No. 34 at 13. This Request appears to call for communications
with Social-Media Platforms regardless of whether they pertain to Misinformation. Further, to the extent
this Request seeks any purely internal documents or records, Defendants object to the Request as not
proportional to the needs of the case, as it would require an extensive search of internal records that would
not be possible to complete in the expedited period provided for current discovery and would be
unnecessary in light of the external documents Defendants have agreed to produce. Defendants also object
to this Request to the extent it seeks documents protected by the deliberative process privilege, attorney-
client privilege, law enforcement privilege, a statutory national security privilege, or any other applicable
privilege.

Subject to the foregoing objection, Defendants will produce non-privileged e-mail
communications between Defendants and employees of the Social-Media Platforms concerning
Misinformation that can be located within a review population consisting of Custodial Social Media E-

mails that contain one or more of Plaintiffs’ Search Terms.

10
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Request 7: Produce all Communications with any Social-Media Platform that relating to the “12

people who are producing 65 percent of the anti-vaccine misinformation on social-media platforms,”

as Jennifer Psaki stated at a White House press briefing on or around July 15, 2021.

Response: In addition to the foregoing general objections, Defendants object to this Request as
vague because it relies on a characterization of a statement made by an individual other than Dr. Fauci or
an employee of NIAID, and the statement does not specify the individuals at issue or the specific
communications referenced. Defendants further object to this Request as unduly burdensome and not
proportional to the needs of the case. This Request calls for any and all specified documents from any
Defendant or any employee or subordinate of any Defendant. To conduct an exhaustive search to uncover
all documents responsive to this Request, and process those documents for production, under the current,
abbreviated expedited discovery schedule would be impractical, unduly burdensome, and
disproportionate to the needs of the case. Defendants also understand this Request to seek only
communications between Defendants and third parties outside the government. Further, to the extent this
Request seeks any purely internal documents or records, Defendants object to the Request as not
proportional to the needs of the case, as it would require an extensive search of internal records that would
not be possible to complete in the expedited period provided for current discovery and would be
unnecessary in light of the external documents Defendants have agreed to produce. Defendants also object
to this Request to the extent it seeks documents protected by the deliberative process privilege, attorney-
client privilege, law enforcement privilege, a statutory national security privilege, or any other applicable
privilege.

Subject to the foregoing objection, Defendants will produce non-privileged e-mail
communications between Defendants and employees of the Social-Media Platforms concerning
Misinformation that can be located within a review population consisting of Custodial Social Media E-

mails that contain one or more of Plaintiffs’ Search Terms.

11
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Request 8: Produce all Documents and Communications with any Social-Media Platforms that You

“engage with ... regularly” relating to “what [Y]our asks are” to such Social-Media Platform(s), as

Jennifer Psaki stated at the White House press briefing on or around July 15, 2021.

Response: In addition to the foregoing general objections, Defendants object to this Request as
vague because it relies on a characterization of a statement made by an individual other than Dr. Fauci or
an employee of NIAID, and the statement does not specify the individuals at issue or the specific
communications referenced. Defendants further object to this Request as unduly burdensome and not
proportional to the needs of the case. This Request calls for any and all specified documents from any
Defendant or any employee or subordinate of any Defendant. To conduct an exhaustive search to uncover
all documents responsive to this Request, and process those documents for production, under the current,
abbreviated expedited discovery schedule would be impractical, unduly burdensome, and
disproportionate to the needs of the case. Defendants also object to this Request as overbroad because it
calls for documents that are not relevant to Plaintiffs’ claims and that do not fall within scope of discovery
authorized by the Court. The Court authorized the service of discovery requests concerning “the identity
of federal officials who have been and are communicating with social-media platforms about
[misinformation and] any censorship or suppression of speech on social media, including the nature and
content of those communications.” ECF No. 34 at 13. This Request appears to call for communications
with Social-Media Platforms regardless of whether they pertain to Misinformation. Defendants also
understand this Request to seek only communications between Defendants and third parties outside the
government. Further, to the extent this Request seeks any purely internal documents or records,
Defendants object to the Request as not proportional to the needs of the case, as it would require an
extensive search of internal records that would not be possible to complete in the expedited period
provided for current discovery and would be unnecessary in light of the external documents Defendants

have agreed to produce. Defendants also object to this Request to the extent it seeks documents protected

12
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by the deliberative process privilege, attorney-client privilege, law enforcement privilege, a statutory

national security privilege, or any other applicable privilege.

Subject to the foregoing objection, Defendants will produce non-privileged e-mail
communications between Defendants and employees of the Social-Media Platforms concerning
Misinformation that can be located within a review population consisting of Custodial Social Media E-
mails that contain one or more of Plaintiffs’ Search Terms.

Request 9: Produce all Documents and Communications relating to any “government experts” who
have “partnered with” Facebook or any Social-Media Platform to address Misinformation and/or
Content Modulation.

Response: In addition to the foregoing general objections, Defendants object to this Request as
vague because it relies on a characterization of statement made by a third-party outside of government,
and the statement does not specify the individuals at issue or the specific communications referenced.
Defendants further object to this Request as unduly burdensome and not proportional to the needs of the
case. This Request calls for any and all specified documents from any Defendant or any employee or
subordinate of any Defendant. To conduct an exhaustive search to uncover all documents responsive to
this Request, and process those documents for production, under the current, abbreviated expedited
discovery schedule would be impractical, unduly burdensome, and disproportionate to the needs of the
case. Defendants also object to this Request as overbroad because it calls for documents that are not
relevant to Plaintiffs’ claims and that do not fall within scope of discovery authorized by the Court. The
Court authorized the service of discovery requests concerning “the identity of federal officials who have
been and are communicating with social-media platforms about [misinformation and] any censorship or
suppression of speech on social media, including the nature and content of those communications.” ECF
No. 34 at 13. This Request appears to call for more than direct communications with Social-Media

Platforms concerning Misinformation. It appears to also call for purely internal documents that relate to

13
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protected by the deliberative process privilege, attorney-client privilege, law enforcement privilege, a
statutory national security privilege, or any other applicable privilege.

Subject to the foregoing objection, Defendants will produce non-privileged e-mail

communications between Defendants and employees of the Social-Media Platforms concerning
Misinformation that can be located within a review population consisting of Custodial Social Media E-
mails that contain one or more of Plaintiffs’ Search Terms.
Request 10: Produce all Documents and Communications relating to the statement that federal
officials “engage[s] regularly with all social media platforms about steps that can be taken” to address
Misinformation on social media, which engagement “has continued, and ... will continue,” as Jennifer
Psaki stated at the April 25, 2022 White House press briefing.

Response: In addition to the foregoing general objections, Defendants object to this Request as
vague because it relies on a characterization of a statement made by an individual other than Dr. Fauci or
an employee of NIAID, and the statement does not specify the individuals at issue or the specific
communications referenced. Defendants further object to this Request as unduly burdensome and not
proportional to the needs of the case. This Request calls for any and all specified documents from any
Defendant or any employee or subordinate of any Defendant that relate to the specified statement. To
conduct an exhaustive search to uncover all documents responsive to this Request, and process those
documents for production, under the current, abbreviated expedited discovery schedule would be
impractical, unduly burdensome, and disproportionate to the needs of the case. Defendants also object to
this Request as overbroad because it calls for documents that are not relevant to Plaintiffs’ claims and that
do not fall within scope of discovery authorized by the Court. The Court authorized the service of
discovery requests concerning “the identity of federal officials who have been and are communicating

with social-media platforms about [misinformation and] any censorship or suppression of speech on

14
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social media, including the nature and content of those communications.” ECF No. 34 at 13. This Request
appears to call for more than direct communications with Social-Media Platforms concerning
Misinformation. It appears to also call for purely internal documents that simply “relate” to the specified
statement concerning communications with social media platforms. Defendants also object to this
Request to the extent it seeks documents protected by the deliberative process privilege, attorney-client
privilege, law enforcement privilege, a statutory national security privilege, or any other applicable
privilege.

Subject to the foregoing objection, Defendants will produce non-privileged e-mail
communications between Defendants and employees of the Social-Media Platforms concerning
Misinformation that can be located within a review population consisting of Custodial Social Media E-
mails that contain one or more of Plaintiffs’ Search Terms.

Request 11: Produce all Communications with Mark Zuckerberg from January 1, 2020 to the present,
including but not limited to those referenced in Paragraphs 140-144 of the Complaint.

Response: In addition to the foregoing general objections, Defendants object to this Request as
overbroad because it calls for documents that are not relevant to Plaintiffs’ claims and that do not fall
within scope of discovery authorized by the Court. The Court authorized the service of discovery requests
concerning “the identity of federal officials who have been and are communicating with social-media
platforms about [misinformation and] any censorship or suppression of speech on social media, including
the nature and content of those communications.” ECF No. 34 at 13. This Request calls for all
Communications with Mark Zuckerberg, regardless of whether they concern Misinformation. Defendants
also understand this Request to seek only communications between Defendants and third parties outside
the government. Further, to the extent this Request seeks any purely internal documents or records,
Defendants object to the Request as not proportional to the needs of the case, as it would require an

extensive search of internal records that would not be possible to complete in the expedited period
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provided for current discovery and would be unnecessary in light of the external documents Defendants
have agreed to produce. Defendants also object to this Request to the extent it seeks documents protected
by the deliberative process privilege, attorney-client privilege, law enforcement privilege, a statutory
national security privilege, or any other applicable privilege.

Subject to the foregoing objection, Defendants will produce non-privileged e-mail

communications between Defendants and employees of the Social-Media Platforms concerning
Misinformation that can be located within a review population consisting of Custodial Social Media E-
mails that contain one or more of Plaintiffs’ Search Terms.
Request 12: Produce all Communications with any Social-Media Platform that relate to the Great
Barrington Declaration, the authors of the Great Barrington Declaration, the original signers of the
Great Barrington Declaration, Dr. Jay Bhattacharya, Dr. Martin Kulldorff, Dr. Aaron Kheriaty, Dr.
Sunetra Gupta, Dr. Scott Atlas, Alex Berenson, Dr. Peter Daszak, Dr. Shi Zhengli, the Wuhan Institute
of Virology, EcoHealth Alliance, and/or any member of the so-called “Disinformation Dozen.”

Response: In addition to the foregoing general objections, Defendants object to this Request as
vague because it does not define what the “Great Barrington Declaration” is or who the “Disinformation
Dozen” are. Defendants further object to this Request as unduly burdensome and not proportional to the
needs of the case. This Request calls for any and all specified documents from any Defendant or any
employee or subordinate of any Defendant. To conduct an exhaustive search to uncover all documents
responsive to this Request, and process those documents for production, under the current, abbreviated
expedited discovery schedule would be impractical, unduly burdensome, and disproportionate to the
needs of the case. Defendants also object to this Request as overbroad because it calls for documents that
are not relevant to Plaintiffs’ claims and that do not fall within scope of discovery authorized by the Court.
The Court authorized the service of discovery requests concerning “the identity of federal officials who

have been and are communicating with social-media platforms about [misinformation and] any
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censorship or suppression of speech on social media, including the nature and content of those
communications.” ECF No. 34 at 13. This Request calls for all Communications with Social-Media
Platforms concerning the Great Barrington Declaration, its authors, its original signers, and any member
of the “Disinformation Dozen,” regardless of whether those Communications concern Misinformation.
Defendants also understand this Request to seek only communications between Defendants and third
parties outside the government. Further, to the extent this Request seeks any purely internal documents
or records, Defendants object to the Request as not proportional to the needs of the case, as it would
require an extensive search of internal records that would not be possible to complete in the expedited
period provided for current discovery and would be unnecessary in light of the external documents
Defendants have agreed to produce. Defendants also object to this Request to the extent it seeks
documents protected by the deliberative process privilege, attorney-client privilege, law enforcement
privilege, a statutory national security privilege, or any other applicable privilege.

Subject to the foregoing objection, Defendants will produce non-privileged e-mail
communications between Defendants and employees of the Social-Media Platforms concerning
Misinformation that can be located within a review population consisting of Custodial Social Media E-
mails that contain one or more of Plaintiffs’ Search Terms.

Request 13: Produce all Communications with any Social-Media Platform involving any member of
the White House Communications Team that relate to Misinformation and/or Content Modulation.

Response: In addition to the foregoing general objections, Defendants object to this Request
because it seeks documents that are not in the Defendants’ custody or control, namely, all
Communications with any Social-Media Platform involving any member of the White House
Communications Team, which Plaintiffs define to include “any person with an email domain of
@who.eop.gov.” Defendants further object to this Request as unduly burdensome and not proportional

to the needs of the case. This Request calls for any and all specified documents from any person with an
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email domain of @who.eop.gov. Even if all of those documents were in Defendants custody or control,
to conduct an exhaustive search to uncover all of those documents, and process those documents for
production, under the current, abbreviated expedited discovery schedule would be impractical, unduly
burdensome, and disproportionate to the needs of the case. Defendants also understand this Request to
seek only communications between Defendants and third parties outside the government. Further, to the
extent this Request seeks any purely internal documents or records, Defendants object to the Request as
not proportional to the needs of the case, as it would require an extensive search of internal records that
would not be possible to complete in the expedited period provided for current discovery and would be
unnecessary in light of the external documents Defendants have agreed to produce. Defendants also
object to this Request to the extent it seeks documents protected by the deliberative process privilege,
attorney-client privilege, law enforcement privilege, a statutory national security privilege, or any other
applicable privilege.

Subject to the foregoing objection, Defendants will produce non-privileged e-mail
communications between Defendants and employees of the Social-Media Platforms concerning
Misinformation that can be located within a review population consisting of Custodial Social Media E-
mails that contain one or more of Plaintiffs’ Search Terms. Defendants will produce e-mail
communications that meet the aforementioned criteria even if they involve those with an e-mail domain

of @who.eop.gov.

Dated: August 17, 2022 Respectfully submitted,

BRIAN M. BOYNTON
Principal Deputy Assistant Attorney General

ERIC WOMACK
Assistant Director, Federal Programs Branch

/s/ Kuntal Cholera
KYLA SNOW
INDRANEEL SUR
KUNTAL CHOLERA
Trial Attorneys
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U.S. Department of Justice

Civil Division, Federal Programs Branch
1100 L. Street, NW

Washington D.C. 20005
Kyla.Snow@usdoj.gov
Indraneel.Sur@usdoj.gov
Kuntal.Cholera@usdoj.gov

Attorneys for Defendants
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Sauer, John
L
From: Cholera, Kuntal (CIV) <Kuntal.Cholera@usdoj.gov>
Sent: Saturday, August 27, 2022 11:.02 AM
To: Sauer, John; Snow, Kyla (ClV); '‘Murrille@ag.Louisiana.Gov'; Capps, Kenneth; Johnson,
Jeff; 'Megan Wold'
Cc: Sur, Indraneel (CIV); Kirschner, Adam (CiV); Jenin Younes'; 'Jonathon Burns'; 'John
Vecchione'
Subject: RE: 3:22-cv-01213-Missouri et al v. Biden

HiJohn,

Thank you for your e-mail. As we mentioned on the yesterday’s call, we do not think your belated request for FBI-
related discovery is necessary or proper, especially because it is based on purportedly “new” information that has been
in the public domain since 2020.

However, we first want to note that, we looked into the Mark Zuckerberg interview you referenced, and we do not think
you accurately characterized Zuckerberg’s comments. Zuckerberg simply told Rogan: "The background here is that the
FBI came to us - some folks on our team - and was like ‘hey, just so you know, you should be on high alert. We thought
there was a lot of Russian propaganda in the 2016 election, we have it on notice that basically there's about to be some
kind of dump that's similar to that'." https://www.bbc.com/news/world-us-canada-62688532. Despite what your e-mail
insinuates, it does not appear that Zuckerberg ever told Rogan that the FBI flagged the Hunter Biden story in particular.
See id. (“[Zuckerberg] said the FBI did not warn Facebook about the Biden story in particular - only that Facebook
thought it ‘fit that pattern.””). Nor did Zuckerberg ever appear to suggest that the FBI commanded Facebook to do
anything, or—again, as your e-mail insinuates—target only comments beneficial to any one political group.

Furthermore, Zuckerberg’s comment, and the FBI follow-up comment that you reference, reveal information that has
been public for nearly two years. Zuckerberg made a virtually identical comment at an October 28, 2020 Senate hearing,
where he stated: “[W]e've been able to build partnerships across the industry,” including “with faw enforcement and
the intelligence community, to be able to share signals” and “one of the threats that the FBI has alerted our companies
and the public to, was the possibility of a hack and leak operation in the days or weeks leading up to this election.”
hitps://www.rev.com/blog/transcripts/tech-ceos-senate-testimony-transcript-october-28. Zuckerberg went on: “So
you had both the public testimony from the FBI and in private meetings alerts that were given to at least our company, |
assume the others as well, that suggested that we be on high alert and sensitivity that if a trove of documents appeared
that we should view that with suspicion, that it might be part of a foreign manipulation attempt.” /id. Indeed, later in the
hearing, Senator Johnson asked Zuckerberg, who he accused of “censor[ing] New York Post stories”: “did . . . you have
any evidence that the New York Post story is part of Russian disinformation or that those emails aren’t authentic?” /d.
Zuckerberg replied: “Senator, as | testified before, we relied heavily on the FBI’s intelligence and alert to us, both
through their public testimony and a private briefing, the alerts they gave us.” /d. However, Zuckerberg clarified that
the FBI did not “specifically” contact Facebook “and say the New York Post story was false.” Id. Thus, this information
has been in the public domain for a while now, and even your Complaint acknowledges that the FBI was in contact with
social media platforms. See also Compl. 9] 182 (relying on NBC News article to assert that platforms stated they met
with, among other agencies, “the FBI’s foreign influence task force”)

In any event, your request is inappropriate for a number of other reasons. First, it falls outside the scope of the Judge’s
order authorizing expedited discovery. The Judge ordered discovery on who, at the time of his order, constituted the
“Government Defendants”—which did not, and still does not, include the DOJ/FBI—and he required Plaintiffs to submit
their “document requests” within “five business days after his ruling” {thus, by july 19, 2022). ECF No. 34. The Court’s
order did not authorize the service of new discovery requests after July 19, 2022.
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Second, Plaintiffs’ request is incompatible with the expedited schedule that Plaintiffs’ insisted upon, and the Court
ordered. The current schedule does not allow for a process whereby Plaintiffs can submit discovery requests in a rolling
manner as they uncover new information that they find concerning. It is unclear how we could comply with your new
discovery requests without drastically extending the discovery schedule. But Plaintiffs have made clear that they will
resist extending the schedule beyond the additional time we have built in for supplemental interrogatory responses, and
Plaintiffs have repeatedly stated that they believe they need emergency relief now.

Third, as we mentioned during the last meet-and-confer, this was supposed to be a narrow, expedited discovery
process, where Plaintiffs would seek evidence that they believe is necessary for their pending preliminary injunction
motion. Plaintiffs, however, appeared unwilling to state that they do not believe they can prevail on their motion
without additional evidence. If Plaintiffs believe they have the evidence they need, the parties should now do what
Plaintiffs insisted upon: litigate the preliminary injunction motion and receive a decision. That would at least give us a
decision on a question at the heart of the parties’ dispute: whether the types of communications at issue here, as a
matter of law, amount to a First Amendment violation. And although you mention that Plaintiffs need discovery to
settle on the scope of relief they will request, there has to be some fixed end-date. If we have to wait for Plaintiffs to
conduct an investigation into every corner of the federal government, it is unclear how we can proceed on the schedule
Plaintiffs demanded.

Finally, we want to note that if Plaintiffs are going to seek additional discovery, we may also seek discovery from
Plaintiffs. In particular, we may request all misinformation-related communications between officials of the Plaintiff
States and Facebook, Twitter, Instagram, YouTube, and LinkedIn. Our document review has revealed that multiple State
government officials—of different political stripes—have sought to remove misinformation from social media

platforms. A public search has indicated that this may even have included a former Missouri state government

official. See htips://www.news-leader.com/story/news/politics/2021/09/14/missouris-health-director-plans-state-
covid-response-fight-misinformation-masks-vaccination/8332397002/. Of course, we do not suggest that we necessarily
find those communications to be problematic. However, it would be telling if State officials from Missouri and Louisiana
were aware of, and attempted to limit, the harms of misinformation.

Happy to discuss further.

Thank you,
Kuntal

From: Sauer, John <John.Sauer@ago.mo.gov>

Sent: Saturday, August 27, 2022 6:18 AM

To: Snow, Kyla (CIV) <Kyla.Snow@usdoj.gov>; Cholera, Kuntal (ClV) <Kuntal.Cholera@usdoj.gov>;
'Murrille@ag.Louisiana.Gov' <murrille@ag.louisiana.gov>; Capps, Kenneth <Kenneth.Capps@ago.mo.gov>; Johnson, Jeff
<Jeff.Johnson@ago.mo.gov>; 'Megan Wold' <mwold@cooperkirk.com>

Cc: Sur, Indraneel {CIV) <Indraneel.Sur@usdoj.gov>; Kirschner, Adam (CIV) <Adam.Kirschner@usdoj.gov>; 'Jenin Younes'
<jenin.younes@ncla.legal>; 'Jonathon Burns' <john@burns-law-firm.com>; 'John Vecchione'
<john.vecchione@ncla.legal>

Subject: [EXTERNAL] RE: 3:22-cv-01213-Missouri et al v. Biden

Dear Counsel-

As a follow-up note to my request for FBI communications with social-media companies about
misinformation, disinformation, malinformation, and censorship and suppression of speech on
social media, the FBI has now made a public statement in response to Mark Zuckerberg
indicating that a significant volume of such communications exist:
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“The FBI routinely notifies U.S. private sector entities, including social media providers, of
potential threat information, so that they can decide how to better defend against threats,” the
[FBI] stated. See https://www.nbcnews.com/politics/politics-news/fbi-responds-mark-
zuckerberg-claims-joe-rogan-show-rcna4 5082 (emphases added).

To an ordinary English speaker, “potential threat information” from foreign agents would seem
to refer to hackers, fraudsters, and similar criminal infiltrators, not content from the New York
Post that constitutes core political speech lying at the heartland of the First Amendment, yet
deemed to be “disinformation” by government agents based on undisclosed standards of
censorship. But the FBI obviously meant the latter here. In context of Mr. Zuckerberg’s
comments, the FBI’s statement reveals that its reference to “potential threat information”
includes — and has included since at least 2020 — information calling for the censorship of so-
called “disinformation,” which is the very subject of our disputes. In other words, the FBI’s
communications about “potential threat information” obviously include communications about
“misinformation, disinformation, malinformation, and/or any censorship or suppression of
speech on social media,” as stated in the Court’s order.

And the FBI’s statement indicates that it issues such communications to social-media
companies “routinely,” and has been doing so since at least 2020 when the communication
happened. As I emphasized in yesterday’s call, this is critically relevant information to our case
which we had no opportunity to request when we served our document requests because the
Government had concealed it from the public. That is why Mr. Zuckerberg’s statements on Joe
Rogan’s podcast are being described as a “bombshell.” We request the production of these
communications — including but not limited to the communications with Meta whose existence
Mr. Zuckerberg has broadcast to the entire world.

Thanks, John

From: Sauer, John

Sent: Friday, August 26, 2022 4:49 PM

To: 'Snow, Kyla (CIV)' <Kyla.Snow@usdoj.gov>; 'Cholera, Kuntal (CIV)' <Kuntal.Cholera@usdoj.gov>;
'Murrille@ag.Louisiana.Gov' <murrille@ag.louisiana.gov>; Capps, Kenneth <Kenneth.Capps@ago.mo.gov>; Johnson, Jeff
<Jeff.Johnson@ago.mo.gov>; 'Megan Wold' <mwold@cooperkirk.com>

Cc: 'Sur, Indraneel (CIV)' <indraneel.Sur@usdoj.gov>; 'Kirschner, Adam (CIV})' <Adam.Kirschner@usdoj.gov>; Jenin
Younes' <jenin.younes@ncla.legal>; 'Jonathon Burns' <jchn@burns-law-firm.com>; 'John Vecchione'
<john.vecchione@ncla.legal>

Subject: RE: 3:22-cv-01213-Missouri et al v. Biden

Dear Counsel-

Thank you for participating in this afternoon’s meet-and-confer, which we believe was productive. We appreciate the
parties’ hard work to reach agreement on disputed issues. As | did on Wednesday, attached is a brief identification of
issues discussed with status/action items based on our discussion. Again, this is not intended to report on all issues
discussed in the one-hour meeting, but just to identify the status and future actions on each issue:
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Clawback agreement. | stated that we are close to agreement and we will return any comments to Kyla’s latest
redline.
Discovery from WH/EQP officials. Adam and | discussed at some length. Adam indicated that Defendants do not
agree to any discovery from WH/EQP officials, including Karine Jean-Pierre and Dr. Fauci in his capacity as Chief
Medical Advisor to the President. | stated that we are unlikely to take the issue off the table. Both sides agreed
to leave the door open to further discussions if the other side comes up with an additional proposal, but for
now, we agree to disagree.
More specific interrogatory responses to the two DHS interrogatories and the two Dr. Fauci interrogatories
flagged in my email of yesterday. You agreed to supplement these interrogatory responses and propose a
deadline of two weeks after the submission of the joint statement. | stated that we would agree to that. {To be
clear, we are asking for interrogatory responses that reflect Dr. Fauci’s “human knowledge,” in addition to NIAID
searching its ESL)
Interrogatory responses identifying officials at other federal agencies outside DHS, NIAID, CDC, CISA,
etc. indraneel stated that you will inquire of the “human knowledge” of key custodians whether they are able
and willing to identify such officials at other federal agencies. He stated that there may be timing difficulties
because some have left the employment of the federal government. | suggested they might be put on the same
timetable as the responses in (3). Indraneel will send us an email with a specific proposal.
Definition of “Social-Media Platform.” Kuntal represented the reviewers are not removing communications
from Google custodians that relate to Google's search engine, as opposed to YouTube content. We agreed to
treat this issue as resolved.
Org charts. Kuntal represented that you have identified these and are planning to produce them. The issue is
resolved.
Metadata. Kuntal indicated that you are working on and will produce the .dat file promptly, which should
resolve this issue.
Privilege log. You stated that blank documents will be replaced with slipsheets in the updated production. You
stated that there appear to be four privileges: (1-2) Law enforcement and national-security privileges that result
only in redaction of officers’ names. You are addressing these by redacting the names and replacing them with
monikers like “FBI #5,” etc. We agreed that there is no need to log those redactions separately. (3) Deliberative
process privilege. You stated that you have reduced this to 65 documents, which are being re-reviewed by CISA,
which may result in some or all being produced. We agreed to discuss this issue later if it becomes
necessary. (4} Proprietary information privilege. You provided some specific examples of such information,
such as information from the Center for Internet Security and social-media platforms. You proposed dealing
with these documents by seeking third-party consent and/or producing them under a protective order. | stated
that our team would discuss these proposals and get back to you.
Alternative channels of communication, such as text messages, private emails and devices, etc. Kyla stated that
you are using best efforts to search for such communications. She stated that a few text messages have been
identified and will be produced. (It looks like Kyla has emailed those to us while | was drafting this email.) You
will supplement your response if your due diligence discovers additional documents.

(10)Fauci-Zuckerberg emails. Kuntal stated that the additional emails withheld as non-responsive will be produced.

He stated that to your knowledge Dr. Fauci did not use alternative devices to communicate.

(11)Regarding the issues raised in my email of earlier today, | renewed my request for you to respond o

interrogatories asking Defendants to identify federal officials at other agencies, such as the FBl, who are or have
engaged in communications with social-media platforms about misinformation, disinformation, malinformation,
and/or censorship or suppression of speech on social media. WE agreed that this request falls under (4), above,
and that Indraneel will follow up with an email about this issue.

{12)Regarding our request for communications from other federal officials we have now identified — such as the

FBI’s communications with social-media platforms about disinformation, the communications of Census Bureau
officials, and Treasury and State Department officials — you object to producing communications from them on
the ground that they were not served with discovery requests. | responded that we had no opportunity to do so
because their identities were concealed. We do not have agreement on this issue.
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I also flagged that we may send lists of new custodians that we receive from social-media platforms with requests for
their documents over the weekend or early next week. If and when we receive them, we will forward them to you asap.

Thanks, John

From: Sauer, John

Sent: Friday, August 26, 2022 9:34 AM

To: 'Snow, Kyla (CIV)' <Kyla.Snow@usdoj.gov>; 'Cholera, Kuntal (CIV)' <Kuntal.Cholera@usdoj.gov>;
'Murrille@ag.Louisiana.Gov' <murrille @ag.louisiana.gov>; Capps, Kenneth <Kenneth.Capps@ago.mo.gov>; Johnson, Jeff
<JeffJohnson@ago.mo.gov>; 'Megan Wold' <mwold@cooperkirk.com>

Cc: 'Sur, Indraneel (CIV)' <Indraneel.Sur@usdoj.gov>; 'Kirschner, Adam (CIV)' <Adam.Kirschner@usdoj.gov>; 'Jenin
Younes' <jenin.younes@ncla.legal>; 'Jonathon Burns' <john@burns-law-firm.com>; 'John Vecchione'
<john.vecchione@ncla.legal>

Subject: RE: 3:22-cv-01213-Missouri et al v. Biden

Dear Counsel-

In light of our ongoing review of documents and some additional revelations, we are raising the following issues for
discussion at today’s meet-and-confer. Several of these issue directly relate to Item (5) from my email of Wednesday,
requesting responses to our discovery requests that identify federal officials and communications outside DHS and HHS
who are communicating with social-media platforms about misinformation, disinformation, and censorship.

(1) FBI/DOJ Custodians — Yesterday, Mark Zuckerberg stated on Joe Rogan’s podcast that a “disinformation”
communication from the FBI is what led to Facebook’s censorship of the Hunter Biden laptop story {an incident
which is referenced at great length in our pleadings, and referenced again in the Court’s order compelling
discovery). This stunning revelation — brand-new to us — goes to the heart of what | have been emphasizing
again and again — we are requesting the identities and communications of federal officials about whom we do
not yet know —including at agencies outside DHS and HHS — who are communicating about misinformation,
disinformation, and censorship with social-media platforms. Indeed, as we emphasized in our motion for PI-
related discovery, discovering the identities of such officials is essential to crafting effective injunctive relief, and
it was central to the reasons we moved for Pi-related discovery in the first place. We respectfully request that
you identify relevant FBI/DO)J custodians who are or have been engaged in such communications — just as you
have done for CDC, CISA, NIAID, and others — and search their ESI for relevant communications. We note that
this information is undoubtedly within the knowledge of the DGB and other DHS officials, and thus directly
responsive to our discovery requests. (Based on the preview of today’s upcoming production that Kyla shared,
we realize that this may be addressed, in whole or in part, in the documents we are expecting 1o receive
sometime today, but we are flagging it now for further discussion.)

(2) Census Bureau Custodians — Our document review so far confirms what we alleged in our First Amended
Complaint, i.e., that Census Bureau custodians like Jennifer Shopkorn, and Census contactors like Christopher
Lewitzke, among others, are repeatedly engaged in relevant communications about misinformation,
disinformation, and censorship with social-media platforms. Further, YouTube has confirmed for us that certain
Census Bureau officials were given “trusted flagger” status by YouTube to allow them special status in reporting
so-called “misinformation” and “disinformation” on YouTube for censorship. We request that you identify the
full set of relevant Census Bureau custodians with knowledge and produce their communications, including but
not limited to their communications related to and reflecting their "trusted flagger” status. Again, such
information about the identities and nature and content of communications by Census Bureau officials is clearly
within the knowledge of CDC custodians (like Carol Crawford, who talks about their knowledge and experience
in emails), and thus it is directly responsive to our discovery requests.

(3) Federal Officials Communicating with YouTube — We anticipate obtaining from YouTube by tomorrow a fist of
federal officials who communicated with YouTube custodians about misinformation, disinformation, and

5
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censorship. When we receive it, we will forward it to you with the request that you immediately search for and
produce responsive communications from any such federal officials from whom you have not already identified
and produced relevant communications.

(4) Department of Treasury and State Department Custodians — We have now seen emails reflecting relevant
communications from these two agencies as well. We request that you identify custodians from these agencies
in response to our discovery requests, and we request that you search for relevant communications.

We will continue to raise issues as we review your ongoing production.

Thanks, John

From: Sauer, John

Sent: Thursday, August 25, 2022 3:08 PM

To: 'Snow, Kyla (CIV)' <Kyla.Snow@usdoj.gov>; 'Cholera, Kuntal (CIV)' <Kuntal.Cholera@usdoj.gov>;
'Murrille@ag.Louisiana.Gov' <murrille@ag.louisiana.gov>; Capps, Kenneth <Kenneth.Capps@ago.mo.gov>; Johnson, Jeff
<JeffJohnson@ago.mo.gov>; 'Megan Wold' <mwold@cooperkirk.com>; 'Brian Barnes' <BBarnes@cooperkirk.com>;
Scott, Todd <Todd.Scott@ago.mo.gov>

Cc: 'Sur, Indraneel (CIV)' <Indraneel.Sur@usdoj.gov>; 'Kirschner, Adam (CIV)' <Adam.Kirschner@usdoj.gov>; 'Jenin
Younes' <jenin.younes@ncla.legal>; 'Jonathon Burns' <jiohn@burns-law-firm.com>; 'John Vecchione'
<john.vecchione@ncla.legal>

Subject: RE: 3:22-cv-01213-Missouri et al v. Biden

Dear Counsel-

This email is to follow-up on ltem (7) from my email of yesterday, and ltems (4) and (9) from my original email of
Monday, relating to the vague, uninformative nature of many interrogatory responses. {This email does not address
other interrogatory-related issues that remain the subject to separate discussion.) We request comprehensive, specific
interrogatory responses, and we note the obligation to identify with specificity the nature of content of relevant oral
communications {such as phone calls, Zoom meetings, face-to-face meetings, etc.) in interrogatory responses. You
stated that you have only searched government email accounts for responsive documents. Interrogatories provide an
essential method of identifying alternative methods of communication, such as oral communications (e.g., phone, Zoom,
face-to-face, etc.) and alternative channels of written communication {(e.g. text messages, private email accounts,
“misinfo reporting channels,” etc.). Itis not unduly burdensome to ask key custodians to review their calendars, search
their memories, and use other reasonable methods to identify relevant oral and written communications other than
their government email accounts, and identify and describe them in interrogatory responses. In the interest of
narrowing disputes, we will leave our disputes on the table for many of your interrogatory responses, but we request
comprehensive and specific responses to the following four interrogatories:

DHS No. 9: This interrogatory asks DHS to identify all “tech companies” with which DHS is “working together to prevent
harm from occurring” through the spread of misinformation and/or disinformation (directly quoting Sec. Mayorkas’s
August 2, 2021, statement), and to describe the nature of the work and the nature of the communications with the
“tech companies.” Respectfully, DHS has offered a non-response that essentially quotes from a “Fact Sheet” on DHS’s
website (hitps://www.dhs.gov/news/2022/05/02/fact-sheet-dhs-internal-working-group-protects-free-speech-other-
fundamental-rights), which non-response states: “Consistent with the Department’s mission to protect the homeland,
DHS responds to Misinformation that poses a threat to the homeland. It identifies Misinformation that poses a threat to
the homeland through publicly available sources, research conducted by academic and other institutions, and
information shared by other federal agencies and partners. DHS then shares factual information related to its mission
and about which it has expertise to potentially impacted people and organizations.” This response is completely vague
and non-responsive. It does not identify any “tech companies,” and it does not “describe the nature of the work” or the
“Communications relating to such work.” Please provide a complete response to the interrogatory that provides
comprehensive and particular information. (This is particularly important because, in order to narrow issues of dispute

6
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in good faith, we have withdrawn our objection to your restriction of search terms to include only Facebook, Twitter,
YouTube, Linkedin, and Instagram.)

DHS No. 13: This interrogatory asks DHS to identify all federal agencies, sub-agencies, employees, and officials, “both
within and without DHS,” that communicate with any Social-Media Platform regarding Misinformation and/or Content
Modulation. DHS’s response states that “personnel from within” four DHS Offices “have communicated with Social-
Media Platforms regarding Misinformation.” It does not identify who those “personnel” are — it is not clear to what
extent they overlap with the custodians identified in response to Rog 1 —and it does not describe “the nature of their
coordination with the Social-Media Platform(s).” Further, it does not identify any federal agencies, officers, or
employees “without DHS” who engage in such communications. As noted in the first pages of our PI motion, the DGB
whistleblower documents indicate that the DGB was designed to oversee such communications “across the federal
enterprise” (in Sec. Mayorkas’s words). DHS is evidently aware of federal agencies and officials other than DHS’s own
officials who are engaged in Communications with Social-Media Platforms about Misinformation and Content
Modulation, and we request that they be identified. in short, we request a full response to DHS Rog. 13.

Dr. Fauci No. 8: This interrogatory asks Dr. Fauci to identify his communications with Mark Zuckerberg. Your response
simply refers to the emails with Mr. Zuckerberg that you have produced (some of which Kuntal advised us have been
withheld, and which we are separately requesting). Based on our conversation yesterday, we understand that there has
been no separate effort to inquire of Dr. Fauci whether he is aware of any other (non-email) communications, whether
oral or written. We request that Dr. Fauci make good-faith and comprehensive efforts to identify all oral
communications with Mark Zuckerberg, and all other communications via channels other than his government email, for
the relevant time period, and provide a reasonably particular description of the nature and content of such
communications. If they are written communications, we further request that they be produced. We request a
complete response to this interrogatory.

Dr. Fauci No. 9: The same issue applies to this Interrogatory response, which again simply refers to the results of your
email search. Again, we understand that there has been no effort to inquire of Dr. Fauci about his knowledge of other
communications on these topics, whether oral or through alternative written communications. We request a similar
good-faith effort by Dr. Fauci to identify and describe oral communications with any Social-Media Platforms on the
identified topics in response to this interrogatory, and to identify and produce any written communications through
non-government-email channels. in short, we request a complete response to this interrogatory.

(We have separate concerns about the response to Dr. Fauci No. 10, and all the Karine Jean-Pierre interrogatories, which
we raised in issue (1) below.)

In addition, we request that you re-issue your Interrogatory responses without the “Confidential” stamp. We do not see
any basis to treat them as confidential, and they were not included in our agreement about redactions. As | noted
yesterday, they are likely to be filed as an Exhibit to any joint statement. If you have specific concerns about any content
you wish to redact, please let us know promptly.

Thanks, John

From: Sauer, John

Sent: Wednesday, August 24, 2022 5:00 PM

To: 'Snow, Kyla (CIV)' <Kyla.Snow@usdoj.gov>; Cholera, Kuntal (CIV) <Kuntal.Cholera@usdoj.gov>;

Murrille @ag.Louisiana.Gov; Capps, Kenneth <Kenneth.Capps@ago.mo.gov>; Johnson, Jeff <Jeff.Johnson@ago.mo.gov>;
‘Megan Wold' <mwold@cooperkirk.com>; Brian Barnes <BBarnes@cooperkirk.com>; Scott, Todd
<Todd.Scott@ago.mo.gov>

Cc: Sur, Indraneel (CIV) <Indraneel.Sur@usdoj.gov>; Kirschner, Adam (CIV) <Adam.Kirschner@usdoj.gov>; Jenin Younes
<jenin.younes@ncla.legal>; Jonathon Burns <john@burns-law-firm.com>; John Vecchione <john.vecchione@ncla.legal>
Subject: RE: 3:22-cv-01213-Missouri et al v. Biden
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Dear Counsel-

Thank you for meeting and conferring with us just now for over two hours to discuss disputed issues regarding
discovery. We appreciate everyone’s efforts to reach agreement, and we believe it was a productive call. This email is
to summarize the follow-up and action items for both sides that we discussed on the call; it is not intended to recount
the entirety of the lengthy conversation. | will attempt to go through the items we discussed in the order they were
discussed.

(1)

Regarding your request to modify our prior agreement on redactions of contact information to add redactions of
the names of lower level employees, we discussed the issue at some length. You plan to ask your clients for a
specific list of names to be redacted or another manner of identifying who would be redacted, and we will
consider that proposal when you provide it to us. In the meantime, for documents that we plan to file with the
Court or otherwise publicly disclose, we will redact contact information from them per our agreement, and
consult with you about whether you wish for additional redactions.

Clawback agreement. We will provide a redline to Kyla’s proposed agreement.

Timing of the parties’ portions of the proposed joint statement. Kyla proposed that we provide a draft by
tomorrow. We do not agree that, and instead proposed a simultaneous exchange of drafts at an agreed

time. You plan to consult with your team and respond with a proposal.

Discovery from Karine Jean-Pierre and other White House officials. Adam proposed responding only to
Interrogatory No. 6 to Karine Jean-Pierre. We suggested that there should be a response that (1) identifies the
federal officials of whom they are aware who have or are communicating with social-media platforms about
misinformation and content modulation on social-media, and (2) describes the nature and content of those
communications. This would encompass the information sought in Rogs 1 and 2. Adam plans to discuss with his
client and get back to us with a possible proposal.

Identifying federal officials and agencies engaged in relevant communications with social-media platforms,
outside the responding agencies. Your interrogatory responses do not provide this information. We ask that
you identify these in response to interrogatories. We noted that, as Kuntal said, you have identified key
custodians using human knowledge, and those custodians know whether other federal officials and agencies are
involved in such communications. (The documents already produced reflect involvement of Department of
Treasury and Census Bureau officials, for example.) This is an important issue for us that we emphasized in
requesting expedited Pl-related discovery in the first place. Indraneel plans to discuss with his clients and let us
know if they are willing to expand their Rog responses to include this information.

Kuntal identified that your search methodology was to identify key custodians within the relevant agencies and
use our “Search Terms” on their inboxes, and then engage in a responsiveness and privilege review. Based on
this representation, | agreed to take of the table our dispute with your objection to the definitions of
Misinformation and Content Modulation, and our concern about what search terms you used.

We objected that certain interrogatory responses from DHS and CISA (4, 6, 7, 9, 13, and 14 from DHS; Jankowicz
9, and Easterly 4, 8, 10) are too vague to be useful. Indraneel indicated, but did not know for sure, that the
document production may have provided more information about the meetings. We noted that we too are still
in the process of reviewing the production. We agreed to follow up with a more detailed identification and
explanation of our concerns about the specific responses for you to take to your clients.

Alternative avenues of communication, such as text messages, private email accounts and private devices, and
misinfo “reporting channels” provided by social-media platforms. Kyla indicate that you will consult with your
clients before providing your position on these reguests.

Regarding your narrowed definition of “Social-Media Platform,” | asked whether your search criteria would
capture communications with Google about Google search results. You indicated that you would check with
your review team about this, and | stated that, if so, we might be willing to take this issue off the table.

(10)Privilege log. You indicated that you do not plan to produce a privilege log before the joint statement is due on

Monday. We asked you to provide as much detail as possible about your claims of privilege by Friday, and we
asked you to identify the breadth, scope, and nature of privilege assertion for any documents that have been
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withheld on privilege grounds. Kuntal agreed to determine and let us know whether documents were withheld
in this fashion.

(11)HHS's designation of three sub-offices (0SG, NIAID, and CDC) as sub-units likely in possession of responsive
information. We agreed to consult with our team and let you know if we have further concerns about this point.

(12)Org charts. Kuntal agreed to follow up and see if your clients are willing and able to produce org charts in
response to RFPs 4 and 5.

(13)Communications with Twitter regarding the planned meeting with DHS, Nick Pickles, and Yoel Rath. You think
the search terms likely addressed this issue, but agreed to inguire further of your client about such
communications.

(14)Dr. Fauci's communications with Mark Zuckerberg. Kuntal indicated that some communications between these
two have been withheld as non-responsive. We indicated that they are responsive to RFP 14 to Dr. Fauci and
they provide context for the email communications alleged in detail in the Complaint and First Amended
Complaint. Kuntal agreed to follow up with your clients and let us know if you are willing to produce them.

(15)Emails without attachments/Metadata. Jeff Johnson will follow up in a separate email to you about these
issues.

Thanks, John

From: Snow, Kyla (CIV) <Kyla.Snow@usdoj.gov>

Sent: Wednesday, August 24, 2022 11:36 AM

To: Sauer, John <John.Sauer@ago.mo.gov>; Cholera, Kuntal (CIV) <Kuntal.Cholera@usdoj.gov>;
Murrille@ag.Louisiana.Gov; Capps, Kenneth <Kenneth.Capps@ago.mo.gov>; Johnson, leff <Jeff.Johnson@ago.mo.gov>;
'Megan Wold' <mwold @cooperkirk.com>; Brian Barnes <BBarnes@cooperkirk.com>; Scott, Todd
<Todd.Scott@ago.mo.gov>

Cc: Sur, Indraneel (CIV) <Indraneel.Sur@usdoj.gov>; Kirschner, Adam (CIV) <Adam.Kirschner@usdoj.gov>; Jenin Younes
<jenin.younes@ncla.legal>; Jonathon Burns <john@burns-law-firm.com>; John Vecchione <john.vecchione@ncla.legal>
Subject: RE: 3:22-cv-01213-Missouri et al v. Biden

John,

To follow up on your question about remaining productions, we are hoping to produce roughly 550 additional
documents by the end of this week. These would complete our production of confidential documents in response to
Plaintiffs” discovery requests.

As we previewed in an earlier email, the remaining documents required additional review for potential law enforcement
sensitivities. A portion of these documents will contain a handful of privilege redactions to low-level FBI, NSA, or ODNI
employee names under the law enforcement privilege or a National Security Act provision exempting from disclosure
the names of certain personnel. The redactions will still allow Plaintiffs to see that the person identified is associated
with a specific agency. We are endeavoring to complete review and any necessary redactions as quickly as possible. So
you can see what the documents with those redactions applied will look like ahead of their production, I'm attaching
one exemplar that would be part of the next production.

As you’ll see, the redactions are minimal, but we wanted to flag this now in advance of our meet and confer since we
will not be able to produce the documents until hopefully the end of this week. We can discuss the production of a
privilege log for these and other redactions and withhoidings at the meet and confer today.

Best,
Kyla

From: Sauer, John <John.Sauer@ago.mo.gov>
Sent: Tuesday, August 23,2022 1:21 PM
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To: Snow, Kyla (CIV) <Kyla.Snow@usdoj.gov>; Cholera, Kuntal (CIV) <Kuntal.Cholera@usdoj.gov>;

Murrille@ag.Louisiana.Gov; Capps, Kenneth <Kenneth.Capps@ago.mo.gov>; Johnson, Jeff <Jeff. Johnson@ago.mo.gov>;

'Megan Wold' <mwold @cooperkirk.com>; Brian Barnes <BBarnes@cooperkirk.com>; Scott, Todd

<Todd.Scott@ago.mo.gov>

Cc: Sur, Indraneel (CIV) <indraneel.Sur@usdoj.gov>; Kirschner, Adam (CIV) <Adam.Kirschner@usdoj.gov>; Jenin Younes

<jenin.younes@ncla.legal>; Jonathon Burns <john@burns-law-firm.com>; John Vecchione <john.vecchione @ncla.legal>

Subject: [EXTERNAL] RE: 3:22-cv-01213-Missouri et al v. Biden

Kyla-

Sounds good, how about meeting and conferring at 3:00 pm Eastern/2:00 pm Central tomorrow? As | stated yesterday,
we agree to meet and confer about the clawback agreement and the issue of name redactions, along with the other 17
issues noted in my email of yesterday. In the meantime, it would be helpful for us to know what is the anticipated
volume of documents remaining to be produced, and the anticipated schedule of production, if you can provide that
information.

Thanks, John

From: Snow, Kyla (CIV) <Kyla.Snow@usdoj.gov>

Sent: Tuesday, August 23,2022 12:12 PM

To: Sauer, John <John.Sauer@ago.mo.gov>; Cholera, Kuntal (CIV) <Kuntal.Cholera@usdoj.gov>;
Murrille@ag.Louisiana.Gov; Capps, Kenneth <Kenneth.Capps@ago.mo.gov>; Johnson, Jeff <Jeff.Johnson@ago.mo.gov>;
'Megan Wold' <mwold @cocoperkirk.com>; Brian Barnes <BBarnes@cooperkirk.com>; Scott, Todd
<Todd.Scott@ago.mo.gov>

Cc: Sur, Indraneel (CIV) <Indraneel.Sur@usdoj.gov>; Kirschner, Adam (CIV) <Adam.Kirschner@usdoj.gov>; Jenin Younes
<jenin.younes@ncla.legal>; Jonathon Burns <jchn@burns-law-firm.com>; John Vecchione <john.vecchione@ncla.legal>
Subject: RE: 3:22-cv-01213-Missouri et al v. Biden

John,

We are available for an initial meet and confer any time tomorrow afternoon except for 2-2:30, and we will be available
on other days to continue the conversation as necessary.

As noted at the end of your email, the issue of name redactions and a clawback agreement are outstanding. In our view,
those items are essential and should be prioritized in our discussions about all other issues raised below.

Best,
Kyla

From: Sauer, John <john.Sauer@ago.mo.gov>

Sent: Monday, August 22, 2022 5:59 PM

To: Cholera, Kuntal (CI1V) <Kuntal.Cholera@usdoj.gov>; Murrille@ag.Louisiana.Gov; Capps, Kenneth
<Kenneth.Capps@ago.mo.gov>; Johnson, Jeff <Jeff. Johnson@ago.mo.gov>; 'Megan Wold' <mwold@cooperkirk.com>;
Brian Barnes <BBarnes@cooperkirk.com>; Scott, Todd <Todd.Scott@ago.mo.gov>

Cc: Snow, Kyla (CIV) <Kyla.Snow@usdoj.gov>; Sur, Indraneel (CIV) <Indraneel.Sur@usdoj.gov>; Kirschner, Adam (CIV)
<Adam.Kirschner@usdoj.gov>; Jenin Younes <jenin.younes@ncla.legal>; Jonathon Burns <jochn@burns-law-firm.com>;
John Vecchione <john.vecchione@ncla.legal>

Subject: [EXTERNAL] RE: 3:22-cv-01213-Missouri et al v. Biden

Dear Counsel-
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We have identified a number of issues in your responses and production so far that warrant prompt discussion by the
parties. We are raising these issues (listed below) in good faith, summarizing our understanding of your position and our
objections to it, for the purposes of advancing our discussions. We understand that your production is still ongoing, so if
we have misunderstood your position on any issue, please let us know. We request the opportunity to meet and confer
about these issues as soon as possible, and we propose having a conference no later than Wednesday. Given that your
production is ongoing through Thursday, we will probably need to have follow-up discussions on Friday and/or Monday
as well.

{1) Inresponse to both interrogatories and document requests, you categorically object to producing any
information, documents, or communications from any officials in the White House and/or the Executive Office
of the President. It appears from your discovery responses that you have not searched for any responsive
emails or documents from any WH and/or EOP sources, and you have categorically objected without responding
to all interrogatories directed to WH/EOP officials, such as Karine Jean-Pierre and Dr. Fauci. You object on
grounds of privilege, but communications between White House officials and third-parties like the Social-Media
Platforms are not privileged. You claim that we are required to seek that information from other sources first,
but among other problems, that is not a practicable solution in expedited preliminary-injunction related
discovery. We have strong reason to believe that there is significant involvement of WH/EOP officials in relevant
communications, as many sources confirm their involvement — including Jen Psaki’s open admissions, the
Twitter Slack messages that Alex Berenson released, and the cc’ing of EOP officials on the emails you have
produced, among others-- and thus your position denies us discovery on matters of the highest relevance and
importance. We strongly disagree with your position on this point, which appears wholly unwarranted, and we
request that you respond to interrogatories and produce responsive documents and communications
immediately.

(2) Your responses to Interrogatory 1 (what you call Common Interrogatory 1) fail to provide information about the
identities of federal officials and/or agencies other than the responding agencies that are communicating with
social-media platforms about content modulation and misinformation. Given the parties’ pre-production
negotiation and agreement on this very issue, this position is surprising and unsupportable. The parties
extensively negotiated a compromise in response to Indraneel’s objection to the number of
interrogatories. Over our repeated objection, Indraneel insisted on treating the first five interrogatories as
“Common” interrogatories, and selecting a single “Common” interrogatory as Number 1. He proposed the first
interrogatory to HHS as Common Rog No. 1. in my email of Thursday, August 11, | specifically objected to using
the HHS version of Rog 1 as the “Common” Rog 1 for all Defendants, precisely because it did not ask for each
Defendant to identify any and all federal officials and agencies who communicate with Social-Media Platforms
about Content Modulation and Censorship outside the responding agency. In that Aug. 11 email, | specifically
noted that, “in several of the Interrogatory 1s sent to certain defendants, we deliberately asked the recipient to
identify, not just employees of their own agency, but to identify all employees or agents of any federal agency of
which they are aware who communicate with social-media platforms about Content Modulation and/or
Misinformation.” {Emphasis in original.) For this reason, | insisted that, if the parties were to reach agreement
on the number-of-interrogatories objection, that each Defendant must respond to a modified version of CDC
Rog 1, not HHS Rog 1, because the CDC version specifically asked about other federal agencies and officials who
communicate with Social-Media Platforms about Content Modulation and Misinformation: ““Identify every
officer, official, employee, staff member, personnel, contractor, or agent of [the responding Defendant and/or
his or her federal agency] or any other federal official or agency who has communicated or is communicating
with any Social-Media Platform regarding Content Modulation and/or Misinformation.” By his response email
of Thursday, August 11, 2022, at 12:20 pm Central, Indraneel explicitly agreed to this request: “Defendants will
respond subject to objections to the 5 common, plus 20, interrogatories you have identified in this morning’s e-
mail” (i.e. my email of earlier that morning, insisting that the CDC Rog 1 be used for all Defendants). Then, to
ensure there was no confusion on this very issue, | sent a follow-up email on the morning of Friday, August 12,
at 7:15 am Central which stated: “We understand that you are agreeing to have each Defendant respond, along
with the others discussed, to the modified version of Interrogatory 1 to the CDC, as set forth in my email of
yesterday and immediately below, but please let me know if we are mistaken,” and then | quoted the modified
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CDC Rog 1. No one on your side noted any disagreement on this point, then or later. Despite this clear and
explicit agreement, your Interrogatory responses simply do not provide this information about what other
federal agencies and officials are communicating with Social-Media Platforms about Content Modulation and
Misinformation. This is particularly surprising and disappointing because we know such agencies exist, and we
know that at least some Defendants know about them — for example, the CDC emails identify Census Bureau
and Department of Commerce officials engaged in such communications, but your interrogatory responses do
not mention them. Your position on this is inconsistent with our clear and explicit agreement and insupportable
under the law in any event. Please immediately supplement your interrogatory responses with the requested
information.

Your objections indicate that you are only searching for communications about Misinformation, and not Content
Modulation. See, e.g., Interrogatory Responses at 2, 21. This position is inconsistent with the plain terms of the
Court’s order, which authorizes discovery of “communicat[ions] with social-media platforms about
disinformation, misinformation, malinformation, and/or any censorship or suppression of speech on social
media, including the nature and content of those communications.” Doc. 34, at 13. To be clear, a
Communication from a federal official to a Social-Media Platform that relates to Content Modulation is
responsive, even if the federal official does not deem the subject-matter to be Misinformation. For example, if a
White House official emailed Meta and stated, “Please censor the following Facebook posts that are critical of
the President,” regardless of whether the official viewed the posts as misleading or untruthful, that is highly
relevant information, even if though it would relate to Content Modulation but arguably not to

Misinformation. And our First Amended Complaint explicitly alleges that such pressure is happening. To be
clear, we request that you produce relevant documents that relate to Content Modulation and/or
Misinformation, not just to Misinformation.

The responses to interrogatories from DHS and CISA are so vague, generalized, and (in some cases) non-
responsive as to be, in many cases, nearly meaningless. They fail to provide even basic information (such as the
participants in recurring meetings), especially about oral communications with social-media platforms. This
concern applies, for example, to DHS’s responses to Interrogatories 4, 6, 7, 9, 13, and 14 (using our original Rog
numbers), Jankowicz's response to Rog 9, and Easterly’s responses to Rogs 4, 8, and 10. We request that you
promptly resubmit responses to these interrogatories that actually provide meaningful information, in
reasonable detail, about the matters under examination.

You have objected to the definition of “Communication” and stated that you will only search for emails, not
other forms of communication. See, e.g., Interrogatory Responses, at 3-4. We disagree with this restriction as
artificial and baseless. The emails you have produced demonstrate that federal officials communicated in
writing with social-media platforms via alternative written channels, beside email. For exampie, Meta trained
CDC and Census employees on a “Facebook misinfo reporting channel,” and Twitter allowed federai officials to
submit censorship issues on a “Partner Support Portal.” As federal officials were using such alternative channels
to “flag problematic posts” or otherwise discuss content modulation and censorship, those are highly relevant
communications. Further, if federal officials are or were using other written mediums such as text messaging,
instant messaging, private email, etc., to communicate with social-media platforms, those communications are
discoverable as well.

You have artificially limited the definition of “Social-Media Platform” to include only Facebook, Instagram,
YouTube, LinkedIn, and Twitter. But your own interrogatory responses confirm meetings involving other social-
media platforms, such as Reddit, Verizon, Google Search, Wikimedia, etc. See, e.g., Interrogatory Responses, at
32. And our First Amended Complaint includes many allegations about censorship on other platforms than the
five you identify, such as NextDoor, Google Search, and others. To be clear, the federal agencies and officials are
in the best position to know what social-media platforms they communicate with, and how to identify and
search for communications with them. It is not unduly burdensome for those officials to identify which social-
media platforms they have been in communication with, when the federal officials involved in the
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communications are obviously aware, from their own personal knowledge, of such involvement. We do not
agree with the artificially narrowing of this definition.

You have declined to provide any privilege log to date, and you object to producing a privilege log on ground of
burdensomeness. See, e.g., Interrogatory Responses, at 6 (Obj. 12). It is not clear to us whether or when you
plan to produce a privilege log. Your document production, however, contains many examples of documents
redacted for privilege without sufficient information to meaningfully assess the basis of withholding — such as,
for example, Bates Number 8212 which is entirely redacted with the notation “Document Withheld for
Privilege.” And there may be many documents which are not redacted, but simply not produced at

all. Respectfully, we request the prompt production of a privilege log. The obligation to produce a privilege log
is clearly set forth in the Rules and the case law, and we explicitly requested one in both our interrogatories and
RFPs. We are concerned that you may intend to withhold relevant materials on grounds that do not appear to
reflect well-recognized privileges — such as your recent statement in your email of last Thursday, regarding yet-
unproduced documents, that “[sjome of those documents are under review for potential law enforcement and
national security issues.” We request that you produce a privilege log of responsive-but-withheld materials
without further delay. This request is time-sensitive because we obviously need your privilege log to
meaningfully identify and confer about specific withheld documents before next Monday’s deadline to submit a
joint statement of disputed issues with the Court.

Search terms. Your Interrogatory responses state that you used a set of “reasonable search terms” to identify
responsive materials. Your interrogatories specifically object to the use of our Search Terms (as defined by
Plaintiffs), and you state that you used your own “one or more reasonable search terms” (which are not
disclosed) instead. See Interrogatory Responses, at 36-37. But your RFP responses seem to indicate that you
used the “Search Terms” that Plaintiffs provided, and not a different set constructed by you. It is not clear to us
what search terms you used to identify responsive materials, or whether you relied on additional sources of
information (such as the human knowledge of key custodians) to collect responsive materials. To be clear, our
“Search Terms” were explicitly provided as a back-up to catch any materials that other good-faith methods of
searching might have missed. They were not intended to supply to sole or primary method of searching, or
serve as a substitute for human knowledge of covered custodians. That is why we asked every defendant to
identify and produce all Communications with Social-Media Platform(s) that relate to Content Modulation
and/or Misinformation, and all Communications with Social-Media Platform(s) that contain any of our Search
Terms. We request that you identify your methodology of searching for responsive materials, including but not
limited to any search terms used.

You have objected to identifying oral communications in response to Interrogatories (such as phone calls,
teleconferences, video meetings by Zoom or similar videoconference, etc.), and have indicated that you are only
searching for emails. We disagree with this position. Your clients are required to use reasonable efforts to
identify oral communications with Social-Media Platforms and respond to interrogatories identifying such oral
communications.

(10)HHS has indicated that it is producing responsive information within the knowledge of the Office of Surgeon

General, the CDC, and NIAID. But the First Amended Complaint has separately named HHS and Secretary
Becerra, not just those three sub-components, as Defendants, and it contains many allegations of HHS's
involvement in social-media censorship. Further, it is eminently likely that responsive information is contained
within other branches of HHS —for example, the First Amended Complaint quotes emails from NiH director Dr.
Francis Collins that are highly relevant to the social-media censorship of the Great Barrington Declaration,

etc. We request that you expand your responses to include all responsive information on behalf of HHS, not just
the three HHS sub-divisions or components you have identified.

(11)You have categorically objected to identifying or producing documents and communications sent via private

email accounts and/or private devices. Yet all Defendants have been asked to identify and produce their
Communications with Social-Media Platforms about Content Modulation and/or Misinformation. If federal
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officials are or were communicating with Social-Media Platforms about Content Modulation and/or
Misinformation on their personal accounts and devices, those are relevant and responsive documents, and
those officials are required to identify and produce such documents. Each agency and official Defendant is
specifically asked in Common Interrogatory 2 to identify them. Likewise, if the agency Defendants’ key
custodians know that they have used private accounts and devices for such communications, they are required
to identify and produce them. For example, if Dr. Fauci emails with Mark Zuckerberg from a private email
address about modulating content on Meta platforms, such communications have to be identified and
produced, and the same is true of all other Defendants, including both individuals and agencies.

(12)You have categorically objected to RFPs 4 and 5, which seek org charts for governmental divisions and social-
media piatforms of organizations engaged in the relevant communications, and you have produced no
documents. Producing such org charts is comman practice as they provide important contextual information
that allows the parties to identify the persons engaged in or copied on email communications and otherwise
mentioned in documents produced. We request that you produce such org charts that are in your clients’
possession and are responsive to our RFPs.

(13)RFP 9 to Nina Jankowicz asked for information about the planned meeting with Twitter executives Nick Pickles
and Yoel Roth. You respond merely by stating that the meeting did not occur. But the RFP specifically asked for
documents and communications about what was “to be discussed” at that meeting, regardless of whether or
not it occurred, and those are obviously relevant materials. Please produce those materials without delay.

(14)RFP 11 to Dr. Fauci requested his communications with Mark Zuckerberg. These are directly relevant to the
allegation in the Complaint and First Amended Complaint that Dr. Fauci covertly coordinated with Mark
Zuckerberg about Content Modulation and Misinformation from early 2020, if not earlier, based on quotations
from emails between the two previously produced. The course of communication between the two of them is
relevant to elucidate the course of communications. Please provide the documents requested in this
RFP. Likewise, for similar reasons, we request a complete production from Dr. Fauci to RFP 12.

In addition, we flag some additional issues for discussion at the same time: (1) the timing of your completion of the
redacted production for public disclosure, {2) the additional redactions of names that Kuntal requested last week, (3} the
timing of your completed production, (4) the fact that your interrogatory responses are marked “Confidential” for
reasons not clear to us, and (5) the clawback agreement that Kyla circulated on Friday.

We will not hesitate to raise additional issues as they occur to us. Please let us know your availability on Wednesday to
discuss these issues.

Thanks, John

From: Cholera, Kuntal (CIV) <Kuntal.Cholera@usdoj.gov>

Sent: Thursday, August 18, 2022 3:43 PM

To: Sauer, John <John.Sauer@ago.mo.gov>; Murrille@ag.Louisiana.Gov; Capps, Kenneth
<Kenneth.Capps@ago.mo.gov>; Johnson, Jeff <jeff.Johnson@ago.mo.gov>; 'Megan Wold' <mwold @cooperkirk.com>;
Brian Barnes <BBarnes@cooperkirk.com>; Scott, Todd <Todd.Scoti@ago.mo.gov>

Cc: Snow, Kyla (ClV) <Kyla.Snow@usdoj.gov>; Sur, indraneel (CIV) <Indraneel.Sur@usdoj.gov>; Kirschner, Adam (CIV)
<Adam.Kirschner@usdoj.gov>

Subject: RE: 3:22-cv-01213-Missouri et al v. Biden

Hi John,

Thank you for your e-mail, and please do let us know of any technical issues with the documents.

14



Case 3:22-cv-01213-TAD-KDM Document 71-12 Filed 08/31/22 Page 15 of 16 PagelD #:
3031

Regarding your concerns about rolling productions, I want to reiterate the relevant context. As you mentioned,
we are in the middle of expedited discovery with a highly compressed timeline. Plaintiffs served 8 sets of RFPs
and 10 sets of Interrogatories to a slew of government agencies and officials. Over the next thirty days, we had to
identify relevant custodians, pull relevant documents, load them into a review platform, and review those
documents. Although Rule 34 only requires that responding parties produce documents in a reasonable time
following service of their responses and objections, we managed to produce over 1,000 documents concurrently
with our responses and objections which, as we mentioned, represents the majority of documents we intend to
produce. We understand the compressed schedule the Court imposed and are endeavoring to produce the
remaining batches of documents in the next few days (including at least one batch tonight or tomorrow). We
did not reach out to you to discuss this issue earlier because we were devoting our time and attention towards
getting as many documents as possible processed in the initial set.

After the next set that is slated to go out tonight or tomorrow, we estimate that, with family members, there are
approximately 500 documents remaining to process and produce. Some of those documents are under review for
potential law enforcement and national security issues. We will endeavor to complete that review as soon as
possible.

Thanks,
Kuntal

From: Sauer, John <John.Sauer@ago.mo.gov>

Sent: Thursday, August 18, 2022 12:50 PM

To: Cholera, Kuntal (CIV) <Kuntal.Cholera@usdoj.gov>; Murrille@ag.Louisiana.Gov; Capps, Kenneth
<Kenneth.Capps@ago.mo.gov>; Johnson, Jeff <Jeff.Johnson@ago.mo.gov>; 'Megan Wold' <mwold@cooperkirk.com>;
Brian Barnes <BBarnes@cooperkirk.com>; Scott, Todd <Todd.Scott@ago.mo.gov>

Cc: Snow, Kyla {CIV) <Kyla.Snow@usdoj.gov>; Sur, Indraneel (CIV) <Indraneel.Sur@usdoj.gov>; Kirschner, Adam (CIV)
<Adam.Kirschner@usdoj.gov>

Subject: [EXTERNAL] RE: 3:22-cv-01213-Missouri et al v. Biden

Kuntal-

We are in receipt of your production last night, and we are reviewing as quickly as possible to identify issues for further
discussion, which we will identify for you as soon as possibly — likely on an ongoing basis. This email is to express our
grave concern about your statement below and in the objections to the RFPs that you intend to make rolling
productions between August 17 and August 25, which may not even be completed by August 25, as your RFP objections
state: “Defendant will make rolling productions, consisting of the documents Defendant has agreed to produce herein,
starting on August 17, 2022 and will endeavor to complete those productions on or before August 25,

2022 Respectfully, the expedited court-ordered schedule requires us to meet and confer, identify all disputed issues,
and present a joint statement to the Court by no later than Monday, August 29, 2022. If your production is not
completed until Thursday Aug. 25, that would leave only two business days for the parties to review, identify issues, and
meet and confer —rather than the 10 days explicitly contemplated by the Court’s order. We are, moreover, deeply
disappointed that this scheduling issue was never raised to us in our multiple prior conferences, and we found out only
late last night that we would receive an incomplete production on August 17. We request that you notify us as soon as
possible (1) what is the anticipated volume of documents that remain to be produced, (2) how quickly the yet-
unavailable documents can be produced, and (3) what issues, if any, have caused the delay in production past deadlines
in the court-ordered discovery schedule.

Second, please let us know as soon as possible when we may receive the redacted copies of the documents that the

parties have agreed shall be produced. This is time-sensitive because those documents may need to be used in court
filings. We request that, in preparing those, the Bates numbers used in the redacted versions track identically to the
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Bates numbers of the unredacted versions. Otherwise, the parties will have great difficulty matching and using the
redacted versions for public filing.

Third, we have encountered a few technical issues regarding certain pages of the documents. Jeff Johnson will reach out
to your team today or tomorrow to address these.

Thanks, John

From: Cholera, Kuntal (CIV) <Kuntal.Cholera@usdoj.gov>

Sent: Wednesday, August 17, 2022 8:17 PM

To: Sauer, John <John.Sauer@ago.mo.gov>; Murrille@ag.Louisiana.Gov; Capps, Kenneth
<Kenneth.Capps@ago.mo.gov>; Talent, Michael <Michael.Talent@ago.mo.gov>

Cc: Snow, Kyla (CIV) <Kyla.Snow@usdoj.gov>; Sur, Indraneel (CIV) <Indraneel.Sur@usdoj.gov>; Kirschner, Adam (CIV)
<Adam.Kirschner@usdoj.gov>

Subject: 3:22-cv-01213-Missouri et al v. Biden

Counsel,

Today, the contact you identified for us (Jeff Johnson) should be able to access our first production—containing
over a thousand communications and documents, which we expect will represent a majority of the documents
Defendants will produce—in response to Plaintiffs’ Requests for the Production of Documents.

Further, attached are our Responses and Objections to Plaintiffs’ Requests for the Production of Documents and
Plaintiffs’ Interrogatories. As noted in our Responses and Objections to Plaintiffs’ Requests for the Production of
Documents, Defendants intend to make rolling productions as additional documents become ready for
production.

Let us know, of course, if there are any technical issues with tonight’s production.

Thank you,
Kuntal, Indraneel, and Kyla

Kuntal Cholera

Trial Attorney, Federal Programs Branch
U.S. Department of Justice

202.305.8645

This email message, including the attachments, is from the Missouri Attorney General's Office. It is for the sole use of
the intended recipient(s) and may contain confidential and privileged information, including that covered by § 32.057,
RSMo. Any unauthorized review, use, disclosure or distribution is prohibited. If you are not the intended recipient,
please contact the sender by reply email and destroy all copies of the original message. Thank you.
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

The State of Missouri and the State of
Louisiana,

Plaintiffs,

V. Civil Action No. 22-cv-1213

President Joseph R. Biden, Jr., in his official
capacity as President of the United States of

America, et. al.,

Defendants.

DEFENDANTS U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES’
AND SECRETARY XAVIER BECERRA’S OBJECTIONS TO
PLAINTIFFS’ REQUESTS FOR THE PRODUCTION OF DOCUMENTS
Pursuant to Federal Rules of Civil Procedure 26 and 34, Defendants U.S. Department of
Health and Human Services (“HHS”) and Xavier Becerra, in his official capacity as Secretary of the
Department of Health and Human Services (collectively, “Defendants”), by and through their
undersigned counsel, hereby submit the following objections to Plaintiffs’ Requests for the

Production of Documents (“RFPs”).

Obijections to Definitions and Instructions

1. Defendants object to the definitions of “Content Modulation,” and the related term
“Misinformation,” including to the extent that Plaintiffs’ definition of “Content Modulation” covers
actions by Social Media Companies beyond those taken against content containing Misinformation
and against users posting content containing Misinformation (such as actions taken as to any post on
“efficacy of COVID-19 restrictions” or on “security of voting by mail”). For purposes of these
Responses and Objections, Defendants generally define “Misinformation” in a manner consistent
with Plaintiffs’ definition of that term: “any form of speech . . . considered to be potentially or
actually incorrect, mistaken, false, misleading, lacking proper context, disfavored, having the

1
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tendency to deceive or mislead . . . including but not limited to any content or speech considered by
any federal official or employee or Social-Media Platform to be ‘misinformation,” “‘disinformation,’
‘malinformation,” ‘MDM,” *misinfo,” ‘disinfo,” or ‘malinfo.”” See RFP, Definition O. A broader
definition of “Content Modulation,” or “Misinformation,” would cover subject-matter that goes
beyond the scope of, and would thus not be relevant to, Plaintiffs’ claims.

2. Defendants object to the definitions of CDC, CISA, DHS, HHS, NIAID, and White

77

House Communications Team to the extent those definitions include “any . . . agent,” “contractors,”
“divisions, agencies, boards, employees, contractors, and any subordinate agency or entity” of those
agencies on the ground that those definitions are overbroad and may include persons and entities that
are not under the supervision or control of any Defendant. Furthermore, the Complaint contains no
allegations concerning any component or officer of HHS separate and apart from the HHS
components that have received their own requests for production: the Centers for Disease Control
and Prevention, Dr. Anthony Fauci, in his official capacity as Director of the National Institute of
Allergy and Infectious Diseases, the National Institute of Allergy and Infectious Diseases, and
Surgeon General Vivek H. Murthy. Defendants interpret the Requests targeted at Defendants to apply
only to the aforementioned components and officers of HHS.

3. Defendants object to the definition of “document” to the extent it includes “documents
retained on personal devices and/or in personal email accounts or other personal accounts.”
Documents found on personal devices or within electronic personal accounts would not be in the
custody or control of any Defendant.

4. Defendants object to the definition of “Social-Media Platform” as overbroad, because
it includes “any organization that provides a service for public users to disseminate . . . content . . .

to other users or the public, along with any “contractors, or any other person . . . acting on behalf of

the Social-Media Platform . . . as well [as] subcontractors or entities used to conduct fact-checking
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or any other activities relating to Content Modulation.” The Complaint contains no nonconclusory
allegation that Defendants communicated with each and every organization that allows users to
“disseminate . . . content” to other users, along with any persons or entities affiliated with those
organizations. Defendants will construe “Social-Media Platform” to encompass Facebook,
Instagram, Twitter, LinkedIn, and YouTube.

5. Defendants object to the definition of “You” an “Your” as overbroad as it includes
“any officers, officials, employees, agents, staff members, contractors, and other(s)” acting at the
direction, or on behalf, of HHS and Secretary Becerra. Such a definition is not proportional to the
needs of the case, especially given the expedited, abbreviated discovery process where Defendants
have only a limited amount of time to conduct a document search and produce responsive documents.
Furthermore, the Complaint contains no allegations concerning any component or officer of HHS
separate and apart from the HHS components that have received their own requests for production:
the Centers for Disease Control and Prevention, Dr. Anthony Fauci, in his official capacity as
Director of the National Institute of Allergy and Infectious Diseases, the National Institute of Allergy
and Infectious Diseases, and Surgeon General Vivek H. Murthy. Defendants interpret the Requests
targeted at Defendants to apply only to the aforementioned components and officers of HHS.

6. Defendants object to Instruction 1. Plaintiffs cite to no authority requiring a recipient
of discovery requests to “describe the efforts [it has] made to locate . . . document[s]” that are not in

its custody and control “and identify who has control of the document and its location.”

7. Defendants object to Instruction 2 to the extent it exceeds the requirements of F.R.C.P.
26(b)(6).
8. Defendants object to Instruction 3. Plaintiffs cite to no authority indicating that, if

Defendants object to a request on burden grounds, Defendants must “stat[e] the approximate number

of documents to be produced, the approximate number of person-hours to be incurred in the
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identification, and the estimated cost of responding to the request.” Further, it is unclear how
Defendants could provide that type of information without conducting certain burdensome document
searches and reviews that Defendants sought to avoid through their objections. As required by the
Federal Rules of Civil Procedure, Defendants will “state with specificity the grounds for objecting to
the request [at issue], including the reasons” for the objection. F.R.C.P. 34(b)(2)(B).

9. Defendants object to Instruction 5 as unduly burdensome to the extent it requires
Defendants to produce electronic documents “with all metadata and delivered in their original
format.” Plaintiffs may identify the precise categories of metadata they believe they require to
adequately litigate their claims, and the parties may then meet-and-confer over the issue.

10. Defendants object to Instruction 6 to the extent that it requires Defendants to produce
documents in a format other than the format in which they are “kept in the usual course of business.”
F.R.C.P. 34 (b)(2)(E). Defendants object to Instruction 6 to the extent that it requests the production
of all e-mail “forwards” for e-mails produced to Plaintiffs. That request may call for the production
of documents that are not found in the e-mail files of the relevant custodians used by Defendants.

11. Defendants object to the Instruction in the introductory paragraph calling on
Defendants to produce documents responsive to Plaintiffs’ Requests by August 17, 2022. Defendants
will make rolling productions, consisting of the documents Defendants have agreed to produce
herein, starting on August 17, 2022 and will endeavor to complete those productions on or before
August 25, 2022.

Objections Applicable to All Requests

1. The general objections set forth below apply to each and every discovery request
discussed below. In asserting Defendants’ objections to specific discovery requests, Defendants may
assert an objection that is the same as, or substantially similar to, one or more of these objections.

Defendants may do so because the language of the discovery request itself may signal particular and
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specific concerns that the discovery request at issue may be objectionable based on the grounds
stated. The fact that Defendants may specifically reference some of the objections described
immediately below in their objections to Plaintiffs’ individual requests, but not others from the same
list, does not indicate that Defendants has waived any of these objections as to any of Plaintiffs’
requests.

2. Defendants respectfully maintain that discovery is inappropriate in a matter such as
this one challenging federal agency action. See generally Fla. Power & Light Co. v. Lorion, 470 U.S.
729, 743-44 (1985). Challenges to administrative agency action are ordinarily not subject to
discovery. See id.

3. Defendants object to Plaintiffs’ discovery requests to the extent that they seek (a)
attorney work product; (b) communications protected by the attorney-client privilege; (c) information
protected by the deliberative process privilege or law enforcement privilege; (d) material the
disclosure of which would violate legitimate privacy interests and expectations of persons not party
to this litigation; (e) information protected by any form of executive privilege; or (f) information
covered by any other applicable privilege or protection.

4. Defendants object to each Request to the extent it seeks documents that are not in the
custody or control of any Defendant.

5. Defendants object to each Request to the extent it seeks all communications and
documents from each Defendant relating to the substantive topic identified in the Request. The parties
are currently involved in an expedited, abbreviated discovery process where Defendants have only a
limited amount of time to conduct a document search and produce responsive documents. Defendants
will only produce non-privileged, responsive documents that it expressly agrees to produce herein,
so long as those documents are found in the files collected from a reasonable set of custodians and

contain one or more reasonable search terms.
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6. Defendants specifically reserve the right to make further objections as necessary to
the extent additional issues arise regarding the meaning of and/or information sought by Plaintiffs’
discovery requests.

Objections to Specific Requests for the Production of Documents

Request 1: Produce all Documents identified, referred to, or relied on in answering Plaintiffs’
Interrogatories to You, including but not limited to all Communications identified in response to those
Interrogatories.

Response: In addition to the foregoing general objections, Defendants object to this Request as
vague because it is unclear what it means to “rel[y]” on a document, as compared to “referr[ing]” to a
document, in answering an Interrogatory. Defendants also object to this Request to the extent it seeks
documents protected by the deliberative process privilege, attorney-client privilege, law enforcement
privilege, a statutory national security privilege, or any other applicable privilege.

Subject to this objection, Defendants will produce non-privileged documents expressly identified
in Defendants’ answers to the Interrogatories.

Request 2: Produce all Communications with any Social-Media Platform relating to Misinformation
and/or Content Modulation.

Response: In addition to the foregoing general objections, Defendants object to this Request as
overbroad, unduly burdensome, and not proportional to the needs of this case. This Request calls for any
and all communications from any Defendant or any employee or subordinate of any Defendant, to any
and all Social-Media Platforms, even if those platforms are not at issue in the Complaint. Defendants
cannot conduct an exhaustive search to uncover all documents responsive to this Request, and process
those documents for production, under the current, abbreviated expedited discovery schedule. Defendants
also understand this request to seek only communications between Defendants and third parties outside

the government. Further, to the extent this Request seeks any purely internal documents or records,
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Defendants object to the Request as not proportional to the needs of the case, as it would require an
extensive search of internal records that would not be possible to complete in the expedited period
provided for current discovery and would be unnecessary in light of the external documents Defendants
have agreed to produce. Defendants also object to this Request to the extent it seeks documents protected
by the deliberative process privilege, attorney-client privilege, law enforcement privilege, a statutory
national security privilege, or any other applicable privilege.

Subject to the foregoing objections, Defendants will produce non-privileged e-mail
communications between Defendants and employees of Facebook, Twitter, LinkedIn, Instagram, and
YouTube (the “Social-Media Platforms™) concerning Misinformation located within a review population
consisting of e-mail files that (i) are collected from custodians who, having been identified through
Defendants’ internal inquiry, are believed to have communicated with employees of the Social-Media
Platforms (the “Custodial Social Media E-mails”),* and (ii) contain one or more of Plaintiffs’ Search
Terms.

Request 3: Produce all Communications with any Social-Media Platform that contain any of the
Search Terms.

Response: In addition to the foregoing general objections, Defendants object to this Request as
unduly burdensome, overbroad, and not proportional to the needs of this case. This Request calls for any
and all specified documents from any Defendant or any employee or subordinate of any Defendant. To
conduct an exhaustive search to uncover all documents responsive to this Request, and process those
documents for production, under the current, abbreviated expedited discovery schedule would be

impractical, unduly burdensome, and disproportionate to the needs of the case. Furthermore, this Request

! Defendants collected, from those custodians, e-mail correspondence with Social-Media Platform
employees who had e-mail addresses with the domain names of @meta.com, @fb.com,
@facebook.com, @twitter.com, @instagram.com, @linkedin.com, @youtube.com,

@microsoft.com, and @google.com.
7
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covers documents that are not relevant to Plaintiffs” claims and that do not fall within scope of discovery
authorized by the Court. The Court authorized the service of discovery requests concerning “the identity
of federal officials who have been and are communicating with social-media platforms about
[misinformation and] any censorship or suppression of speech on social media, including the nature and
content of those communications.” ECF No. 34 at 13. This Request, however, would require the
production of any document that contains any of Plaintiffs’ Search Terms, regardless of whether that
document pertains to Misinformation. Plaintiffs’ Search Terms include many broad terms that could be
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found in e-mails that have nothing to do with misinformation, such as “election,” “antitrust,” and
“Kennedy.” Defendants also understand this Request to seek only communications between Defendants
and third parties outside the government. Further, to the extent this Request seeks any purely internal
documents or records, Defendants object to the Request as not proportional to the needs of the case, as it
would require an extensive search of internal records that would not be possible to complete in the
expedited period provided for current discovery and would be unnecessary in light of the external
documents Defendants have agreed to produce. Defendants also object to this Request to the extent it
seeks documents protected by the deliberative process privilege, attorney-client privilege, law
enforcement privilege, a statutory national security privilege, or any other applicable privilege.

Subject to the foregoing objection, Defendants will produce non-privileged e-mail
communications between Defendants and employees of the Social-Media Platforms concerning
Misinformation that can be located within a review population consisting of Custodial Social Media E-
mails that contain one or more of Plaintiffs’ Search Terms.

Request 4: Produce organizational charts of any office or group, including HHS leadership, NIAID
leadership, CDC leadership, any communications teams, advisory board, working groups, task forces,

“analytic exchange,” or other group that has communicated or is communicating with any Social-

Media Platform relating to Misinformation and/or Content Modulation.
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Response: In addition to the foregoing general objections, Defendants object to this Request as
vague because it does not define what constitutes a “communications team,” an “advisory board,” a
“working group,” “task force,” or a “group.” Defendants also object to this Request as overbroad because
it calls for documents that are not relevant to Plaintiffs’ claims and that do not fall within scope of
discovery authorized by the Court. The Court authorized the service of discovery requests concerning
“the identity of federal officials who have been and are communicating with social-media platforms about
[misinformation and] any censorship or suppression of speech on social media, including the nature and
content of those communications.” ECF No. 34 at 13. The organizational charts identified in this Request
would do far more than identify persons who have been “communicating with social-media platforms”
about misinformation; e.g., by identifying other persons who simply fall within the same organizational
structure.

Request 5: Produce organizational charts of any Social-Media Platform that identify any person(s)
You communicate with or have communicated with relating to Misinformation and/or Content
Modulation.

Response: In addition to the foregoing general objections, Defendants object to this Request
because Defendants do not, in their ordinary course of business, maintain any organizational charts for
third party Social-Media Platforms. Accordingly, this Request would not be proportional to the needs of
the case, particularly in light of the Court’s order permitting Plaintiffs to seek such information directly
from the third parties themselves. Defendants also object to this Request because it calls for documents
that are not relevant to Plaintiffs’ claims and that do not fall within scope of discovery authorized by the
Court. The Court authorized the service of discovery requests concerning “the identity of federal officials
who have been and are communicating with social-media platforms about [misinformation and] any
censorship or suppression of speech on social media, including the nature and content of those

communications.” ECF No. 34 at 13. The organizational charts identified in this Request would not
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identify any “federal officials” who have been “communicating with social-media platforms” about

misinformation, nor would it describe the contents of those communications.

Request 6: Produce all Documents and Communications relating to any coordination between Social-

Media Platform and any “member of our senior staff” and/or “member of our COVID-19 team,” who

are “in regular touch with ... social media platforms,” as Jennifer Psaki stated at a White House press

briefing on or around July 15, 2021.

Response: In addition to the foregoing general objections, Defendants object to this Request as
vague because it relies on a characterization of a statement made by an individual other than an employee
of HHS or Secretary Becerra, and the statement does not specify the individuals at issue or the specific
communications referenced. Defendants further object to this Request as unduly burdensome and not
proportional to the needs of the case. This Request calls for any and all specified documents from any
Defendant or any employee or subordinate of any Defendant. To conduct an exhaustive search to uncover
all documents responsive to this Request, and process those documents for production, under the current,
abbreviated expedited discovery schedule would be impractical, unduly burdensome, and
disproportionate to the needs of the case. Defendants also object to this Request as overbroad because it
calls for documents that are not relevant to Plaintiffs’ claims and that do not fall within scope of discovery
authorized by the Court. The Court authorized the service of discovery requests concerning “the identity
of federal officials who have been and are communicating with social-media platforms about
[misinformation and] any censorship or suppression of speech on social media, including the nature and
content of those communications.” ECF No. 34 at 13. This Request appears to call for communications
with Social-Media Platforms regardless of whether they pertain to Misinformation. Further, to the extent
this Request seeks any purely internal documents or records, Defendants object to the Request as not
proportional to the needs of the case, as it would require an extensive search of internal records that would

not be possible to complete in the expedited period provided for current discovery and would be
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unnecessary in light of the external documents Defendants have agreed to produce. Defendants also object

to this Request to the extent it seeks documents protected by the deliberative process privilege, attorney-

client privilege, law enforcement privilege, a statutory national security privilege, or any other applicable

privilege.

Subject to the foregoing objection, Defendants will produce non-privileged e-mail
communications between Defendants and employees of the Social-Media Platforms concerning
Misinformation that can be located within a review population consisting of Custodial Social Media E-
mails that contain one or more of Plaintiffs’ Search Terms.

Request 7: Produce all Communications with any Social-Media Platform that relating to the “12
people who are producing 65 percent of the anti-vaccine misinformation on social-media platforms,”
as Jennifer Psaki stated at a White House press briefing on or around July 15, 2021.

Response: In addition to the foregoing general objections, Defendants object to this Request as
vague because it relies on a characterization of a statement made by an individual other than an employee
of HHS or Secretary Becerra, and the statement does not specify the individuals at issue or the specific
communications referenced. Defendants further object to this Request as unduly burdensome and not
proportional to the needs of the case. This Request calls for any and all specified documents from any
Defendant or any employee or subordinate of any Defendant. To conduct an exhaustive search to uncover
all documents responsive to this Request, and process those documents for production, under the current,
abbreviated expedited discovery schedule would be impractical, unduly burdensome, and
disproportionate to the needs of the case. Defendants also understand this Request to seek only
communications between Defendants and third parties outside the government. Further, to the extent this
Request seeks any purely internal documents or records, Defendants object to the Request as not
proportional to the needs of the case, as it would require an extensive search of internal records that would

not be possible to complete in the expedited period provided for current discovery and would be
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unnecessary in light of the external documents Defendants have agreed to produce. Defendants also object

to this Request to the extent it seeks documents protected by the deliberative process privilege, attorney-

client privilege, law enforcement privilege, a statutory national security privilege, or any other applicable

privilege.

Subject to the foregoing objection, Defendants will produce non-privileged e-mail
communications between Defendants and employees of the Social-Media Platforms concerning
Misinformation that can be located within a review population consisting of Custodial Social Media E-
mails that contain one or more of Plaintiffs’ Search Terms.

Request 8: Produce all Documents and Communications with any Social-Media Platforms that You
“engage with ... regularly” relating to “what [Y]our asks are” to such Social-Media Platform(s), as
Jennifer Psaki stated at the White House press briefing on or around July 15, 2021.

Response: In addition to the foregoing general objections, Defendants object to this Request as
vague because it relies on a characterization of a statement made by an individual other than an employee
of HHS or Secretary Becerra, and the statement does not specify the individuals at issue or the specific
communications referenced. Defendants further object to this Request as unduly burdensome and not
proportional to the needs of the case. This Request calls for any and all specified documents from any
Defendant or any employee or subordinate of any Defendant. To conduct an exhaustive search to uncover
all documents responsive to this Request, and process those documents for production, under the current,
abbreviated expedited discovery schedule would be impractical, unduly burdensome, and
disproportionate to the needs of the case. Defendants also object to this Request as overbroad because it
calls for documents that are not relevant to Plaintiffs’ claims and that do not fall within scope of discovery
authorized by the Court. The Court authorized the service of discovery requests concerning “the identity
of federal officials who have been and are communicating with social-media platforms about

[misinformation and] any censorship or suppression of speech on social media, including the nature and
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content of those communications.” ECF No. 34 at 13. This Request appears to call for communications
with Social-Media Platforms regardless of whether they pertain to Misinformation. Further, to the extent
this Request seeks any purely internal documents or records, Defendants object to the Request as not
proportional to the needs of the case, as it would require an extensive search of internal records that would
not be possible to complete in the expedited period provided for current discovery and would be
unnecessary in light of the external documents Defendants have agreed to produce. Defendants also object
to this Request to the extent it seeks documents protected by the deliberative process privilege, attorney-
client privilege, law enforcement privilege, a statutory national security privilege, or any other applicable
privilege.

Subject to the foregoing objection, Defendants will produce non-privileged e-mail
communications between Defendants and employees of the Social-Media Platforms concerning
Misinformation that can be located within a review population consisting of Custodial Social Media E-
mails that contain one or more of Plaintiffs’ Search Terms.

Request 9: Produce all Documents and Communications relating to any “government experts” who
have “partnered with” Facebook or any Social-Media Platform to address Misinformation and/or
Content Modulation.

Response: In addition to the foregoing general objections, Defendants object to this Request as
vague because it relies on a characterization of statement made by a third-party outside of government,
and the statement does not specify the individuals at issue or the specific communications referenced.
Defendants further object to this Request as unduly burdensome and not proportional to the needs of the
case. This Request calls for any and all specified documents from any Defendant or any employee or
subordinate of any Defendant. To conduct an exhaustive search to uncover all documents responsive to
this Request, and process those documents for production, under the current, abbreviated expedited

discovery schedule would be impractical, unduly burdensome, and disproportionate to the needs of the
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case. Defendants also object to this Request as overbroad because it calls for documents that are not
relevant to Plaintiffs’ claims and that do not fall within scope of discovery authorized by the Court. The
Court authorized the service of discovery requests concerning “the identity of federal officials who have
been and are communicating with social-media platforms about [misinformation and] any censorship or
suppression of speech on social media, including the nature and content of those communications.” ECF
No. 34 at 13. This Request appears to call for more than direct communications with Social-Media
Platforms concerning Misinformation. It appears to also call for purely internal documents that relate to
unspecified “government experts.” Defendants also object to this Request to the extent it seeks documents
protected by the deliberative process privilege, attorney-client privilege, law enforcement privilege, a
statutory national security privilege, or any other applicable privilege.

Subject to the foregoing objection, Defendants will produce non-privileged e-mail

communications between Defendants and employees of the Social-Media Platforms concerning
Misinformation that can be located within a review population consisting of Custodial Social Media E-
mails that contain one or more of Plaintiffs’ Search Terms.
Request 10: Produce all Documents and Communications relating to the statement that federal
officials “engage[s] regularly with all social media platforms about steps that can be taken” to address
Misinformation on social media, which engagement “has continued, and ... will continue,” as Jennifer
Psaki stated at the April 25, 2022 White House press briefing.

Response: In addition to the foregoing general objections, Defendants object to this Request as
vague because it relies on a characterization of a statement made by an individual other than an employee
of HHS or Secretary Becerra, and the statement does not specify the individuals at issue or the specific
communications referenced. Defendants further object to this Request as unduly burdensome and not
proportional to the needs of the case. This Request calls for any and all specified documents from any

Defendant or any employee or subordinate of any Defendant that relate to the specified statement. To
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conduct an exhaustive search to uncover all documents responsive to this Request, and process those
documents for production, under the current, abbreviated expedited discovery schedule would be
impractical, unduly burdensome, and disproportionate to the needs of the case. Defendants also object to
this Request as overbroad because it calls for documents that are not relevant to Plaintiffs’ claims and that
do not fall within scope of discovery authorized by the Court. The Court authorized the service of
discovery requests concerning “the identity of federal officials who have been and are communicating
with social-media platforms about [misinformation and] any censorship or suppression of speech on
social media, including the nature and content of those communications.” ECF No. 34 at 13. This Request
appears to call for more than direct communications with Social-Media Platforms concerning
Misinformation. It appears to also call for purely internal documents that simply “relate” to a statement
concerning communications with social media platforms. Defendants also object to this Request to the
extent it seeks documents protected by the deliberative process privilege, attorney-client privilege, law
enforcement privilege, a statutory national security privilege, or any other applicable privilege.

Subject to the foregoing objection, Defendants will produce non-privileged e-mail
communications between Defendants and employees of the Social-Media Platforms concerning
Misinformation that can be located within a review population consisting of Custodial Social Media E-

mails that contain one or more of Plaintiffs’ Search Terms.

Dated: August 17, 2022 Respectfully submitted,

BRIAN M. BOYNTON
Principal Deputy Assistant Attorney General

ERIC WOMACK
Assistant Director, Federal Programs Branch

/s/ Kuntal Cholera

KYLA SNOW

INDRANEEL SUR

KUNTAL CHOLERA

Trial Attorneys

U.S. Department of Justice

Civil Division, Federal Programs Branch
1100 L. Street, NW
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Washington D.C. 20005
Kyla.Snow@usdoj.gov
Indraneel.Sur@usdoj.gov
Kuntal.Cholera@usdoj.gov

Attorneys for Defendants
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