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NCLA Asks 10th Cir. to Declare USDA’s Livestock RFID Federal Advisory Committees Violated FACA
R-CALF USA, et al. v. U.S. Department of Agriculture, et al.

Washington, DC (August 26, 2021) — The U.S. Department of Agriculture (USDA) and its subagency, the
Animal and Plant Health Inspection Service (APHIS), continue to violate federal law in their efforts to mandate
“radio frequency identification” (RFID) eartags on livestock. The New Civil Liberties Alliance, a nonpartisan,
nonprofit civil rights group, has filed an opening brief in the U.S. Court of Appeals for the Tenth Circuit over
these agencies’ violation of the Federal Advisory Committee Act (FACA). The brief asks the Court to declare
that USDA and APHIS established and utilized the “Cattle Traceability Working Group” (CTWG) and “Producer
Traceability Council” (PTC) in violation of FACA.

In 2017, USDA began efforts to eliminate the use of most of the tried-and-true traceability and identification
techniques approved previously as being acceptable for the interstate movement of livestock. In particular, USDA
and APHIS concluded that the livestock industry should phase out the use of metal eartags, brands, backtags, and
similar low-cost forms of identification, and convert to the exclusive use of expensive RFID eartags, with such a
mandate to become effective as of January 1, 2023. These agencies arranged for the creation of the CTWG—and
later the PTC—to assist them with that transition effort. FACA, adopted by Congress to further the goals of
transparency and fairness, requires any such advisory committees “established” or “utilized” by a federal agency
to comply with a wide range of procedural requirements, such as having balanced viewpoints and keeping certain
records and making them publicly available.

On May 13, 2021, District Judge Freudenthal erred by ruling in favor of USDA and APHIS and dismissing R-
CALF’s FACA claims. NCLA also believes the district court abused its discretion in applying a Local Rule to
deny our clients’ repeated requests for discovery. NCLA has requested that the Tenth Circuit enter judgment in
favor of R-CALF USA and the four independent ranchers, Donna and Tracy Hunt and Kenny and Roxy Fox, on
their claims that the CTWG and PTC are federal advisory committees covered by FACA. To deter future FACA
abuse, NCLA also seeks an order from the Tenth Circuit prohibiting the agencies from using any of the work
product generated by the CTWG and PTC in future endeavors to force RFID requirements on livestock producers.

NCLA released the following statement:

“USDA and APHIS are well aware that the livestock industry opposes their efforts to mandate the use of high-
cost RFID eartags. They created the CTWG and PTC as part of their strategy to circumvent that opposition and
to make their astroturf efforts appear to be grassroots. Those efforts violated FACA, and the agencies should be
held accountable. We are confident that the Tenth Circuit Court of Appeals will recognize these agencies’ actions
for what they were, enjoin them from engaging in such behavior, and prohibit them from using the unlawfully
obtained committee work product in their future regulatory activities.”

— Harriet Hageman, Senior Litigation Counsel, NCLA

For more information visit the case page here.



ABOUT NCLA

NCLA is a nonpartisan, nonprofit civil rights group founded by prominent legal scholar Philip Hamburger to
protect constitutional freedoms from violations by the Administrative State. NCLA’s public-interest litigation
and other pro bono advocacy strive to tame the unlawful power of state and federal agencies and to foster a new
civil liberties movement that will help restore Americans’ fundamental rights.
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